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Bién dich: Nguyén Thai Giang, Ngun Thi Lan Hrong, Quéach ThHuyén
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Bién Dong tr lau diroc coi 1a nguyén nhan chinh gagng thing va kit on tzi khu
viec Chau A Théi Binh xng. Lam rd quamiém aia cac bén yéu sach lagtmhiém
vu nghién ¢u nhim 1o ra cac bén phap xay gng 1ong tin vadng arong 1o luc dé
kiém soat nking xungdgt co thé xdy ra trong khu wc. Muc dich aia bai viet nay
nham lam rd quandiém aia Viét Nam ¥ tranh chip chi quyen doi véi hai quin dao
Hoang Sa va Trong Sa, va cac vungdni tzi Bién Dong. Quardiém aia Viét Nam
s¢ diroc xem xét trén ba khiazeh: (1) chi quyén aia Hoang Sa va Tong Sa; (2)
cac vung hin bao quanh hai gin ddo nay; va (3) gii quyét tranh chip tzi Bién
bong.

1. Giéi thigu
Hoang Sa (8ng Anh: Paracels,&ng Trung: Tay Sa) va ¥idng Sa (ng Anh: Spratlys,

tiéng Trung: Nam Sa) la hai gudao nim & trung tdm éa Bién Pong (tén gdc t€: South
China Sea, \&t Nam @i 1a Bién Bong, Philippines g 1a Bién Tay). Tranh cfip chi quyén

'Ph6 Gido s khoa Lut, Pai hoc Quic gia Ha Ni. Cir nhan Hc vién Hai quan Bacu, Lién Xoig Tién § Luat
bién Pai hoc Paris | — Panteon-Sorbonne. Ta&xjn cam on cac 6ng Dong Danh Huy, Ngudn bang THing,
Vi Hai bang, Pam Quang Tén, Tran Van Thay, Tran Treong Thiy, Pram Hoang Quaxia cung ép tai liéu.
Bai viét thé hién quandiém c& nhan @ tac gi, khdngdai dién cho hp treong chinh tikc cia Chinh ph Viét
Nam.bija cH lién lac tac gi: nguyenhongthao57 @gmail.cod4 Xuan Thy, Ha Nbi, Viét Nam
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dbi véi quan dao Hoang Sald ©Hn tai hon mot tram nam vadai voi quan dao Truong Sada
ton tai tdm muoi nam. Bandau, tranh chp chi quyén déi véi quan dao Hoang Sa dhphat
sinh gita hai bén tranh d@p 1a Viét Nam va Trung Qéc. Nhrng do s thayddi vé dija chinh
tri sau khi Kt thtic Chén tranh ti gigi |an thi 2, sr phat trén cia khoa loc cong ngh ca vé
linh wrc dan & va quan s, khang haing diu mo va tiét te phap Iy trén Bin moi dugc xac
lap bai luat bién gitta nhing nim 1970 va 1980, tranh &b chi quyén d& md rong ©i quan
dao Truong Sa va cac vung &i xung quanh hai Gm dao nay. Ging c6 ndt sd cac bén
tranh clip nhr Anh va Nt Ban ¢4 c6 yéu sachidi véi mot sb dao nheng saudo da tir bo.
Ké tir nam 1956,dic biét cudi nhitng rim 1970d4 xuit hién cac bén tranh ép msi nhu
Philippines, Malaysia va Brunei. Sau habcuni chién vao im 1974 va 1988, Trung Qa
da chém toan 1 quin dao Hoang Sa va i sb dao d& ti quan dao Truong Sa. § kién
Vanh Khin nim 1995 gira Trung Qdéc va Philippinesid dva ASEAN va Trung Qbc dén
dam phan B Quy tic tng xir tai Bién Bong (COC), kt qua dau tién @a tién trinh nay la
viéc ki két Tuyén 16 ung xir cua cac bénai Bién Bong (DOC) am 20022 Ngay sau khi ky
két DOC, tinh hinhy Bién Bongda ha nhiét trong mdt vai nim. Tuy nhién, & 2009 sau khi
Ph&idoan throng trec cia Gong hoa nhan dan Trung Hoa (PR@)Lién hop quic dé trinh
ban d6 hinh chir U (duong dat khic 9doan) 18n Uy ban Lién kp quic vé Ranh gbi thém
luc dia (CLCS), niing tuyén i vé “loi ich it I8i”> caa Trung Qéc va “loi ich qc gia™
cua My tai Bién Dong thi tinh hinhai day i cang thing tro lai va lam dy 1én nbi lo ngai
sau dc d6i véi cong dong qube té. Lich st tranh clap phrc tap va nhieng b luc bit thanh
trong viéc tim kiém cac gii phap gii quyét tranh clap co tté chap nhin dugc da khién cho
nhitng tranh chp ¢ Bién Pdng t© thanh nét trong nhiig tranh chp phrc tap nht trong
ban db chinh ti qudc t.° Hién tai, Viét Nam va Trung Qéc® yéu sach toandbquin dao
Hoang Sa va Tidng Sa, trong khi Brunei, Malaysia va Philippines yéch mt phin haic
hau hét ddi voi quan dao Truong Sa. COat nhiéu bai viét [am rd quandiém oia cac bén va
dé xut cac gii phap cho tranh dp.” Mot vai ly do da dugc dua radé giai thich cho g

2 Xem*“Tuyén b vé tng xr giita cac bénai Bién Bong gita ASEAN — Trung Qéc”, duoc ki nhan @ Hoi
ngh thuong dinh ASEAN Bn thr 8 ti vao ngay 14 thang 11, 2002j http://www.aseansec.org/13163.htm
(truy cip ngay 30 thang 3am 2012)

% Carlyle ThayerChina’s Core interest in the South China SB&RIBD (Sep. 17, 2010)it
http://www.scribd.com/doc/38047349/Thayer-Chinagr€Interest-in-the-South-China-S@euy cp ngay 30
thang 3 am 2012).

* Xem “Remarks by Hilary Clinton, Secretary of Statg Trung tam ki nghi Quic gia, ARF 17, Ha Bi,
Viét Nam, (23 thang 7, 201Qyitat http://www.state.gov/secretary/rm/2010/07/145098.(truy cip ngay 30
thang 3 am 2012)

® Hungdah Chiu & Choon-ho Park, Legal Status of Pagacels and Spratlys Islands, 3 OCEAN DEV. &
INTL. L. 3 (1975).

® Tai day, Trung Qdc va Viet Namduoc coi nhr mot bén tranh cp vi c6 cung quadiém ddi véi tranh chip
Hoang Sa va Tong Sa.

" GREG AUSTIN, CHINA'S OCEAN FRONTIER: INTERNATIONALLAW, MILITARY FORCE AND
NATIONAL DEVELOPMENT (1998); BOB CATLEY & MALMUR KELIAT, SPRATLYS: THE DISPUTE

IN THE SOUTH CHINA SEA (1997); Robert Beckman, CajlJNCLOS and the South China Sea, ASIAN
SOC'Y INTL L. 3RD BIENNIAL CONFERENCE PAPER 12 (A1), ti http://cil.nus.edu.sg/wp/wp-
content/uploads/2009/09/AsianSIL-Beckman-China-URDStand-the-South-China-Sea-26-July-2011.pdf
(truy cap ngay 30 thang 3, 2012); John Chao, South ChiaaBaundary Problems Relating to the Nansha and
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phirc tap cia tranh chp Bién Bong: \i tri dia ly cia Bién Bong; tranh chp chi quyén dbi
véi quin dao Hoang Sa va Twng Sa va cac vung &i tai Bién Bong; cwc chay dua déi
v6i quyén kiém soat cac ndin tai nguyén thién nhiénitkhu vy nay; théu sr rd rang éa
Coéngudc Lién hyp quic vé Luat bién 1982 (UNCLOS) & quy cté caa dao vadao da, va
nhitng tinh @m dan éc. Bé hiéu dugc tinh hinh nay, nghiénta vé quandiém aia cac bén
trong tranh chp duéi &nh sanga sr phap trén cua luat phap va thc tién qubc € la diéu
can thiét. Bai viét nay khong é ging nghién ¢u toan dén vé quandiém oia #t ca cac bén
tranh clip va cac bén lién quan. Baivicing khdng cé thamaong phan tichat ca sy phat
trién aia luat phap géce t cé the anh hrongdén cuwe canh tranh ¢ cha quyén va cac qusn
tai Bién Dong. Viet Nam 1a ndt trong cac bén tranh &b bi anh hrong nhiu nhit béi xung
dot Bién Bong. Dodd, bai vét nay ch nghién &u quandiém aia Viét Nam \é tranh clap
cha quyén ddi véi quan dao Hoang Sa va Twng Sa va cac vingdni tai Bién Pong. Quan
diém aia Vit Nam € duoc xem xét trén ba khiaach: (1) chi quyen cia Hoang Sa va
Truong Sa; (2) cAc ving &i xung quanh cadao nay; va (3) gii quyét tranh clip tai Bién
bong.

Hsisha Islands, 9 CHINESE Y.B. INT'L L. & AFF. 666 (1989-1990); Lee G. Cordner, The Spratly Islands
Dispute and the Law of the Sea, 25 OCEAN DEV. & INT. 61 (1994); MONIQUE CHEMILLIER-
GENDREAU, SOVEREIGNTY OVER THE PARACEL AND SPRATLYSLANDS (2000); Jorge Coquia,
Maritime Boundary Problems in the South China S&h,U. BRIT. COLUM. L. REV. 117-125 (1990);
COOPERATIVE MONITORING IN THE SOUTH CHINA SEA: SMLLITE IMAGERY, CONFIDENCE-
BUILDING MEASURES, AND THE SPRATLY ISLANDS DISPUTE®John Baker & David Wiencek eds.
2002); ERIC DENECE, GEOSTRATEGIE DE LA MER DE CHINBERIDIONALE ET DES BASINS
MARITIMES ADJACENTS (1999); Daniel Dzurek, The Spyalslands Dispute: Who's On First?, 2 MAR.
BRIEFING (1996); Alex Elferink, The Islands in ttf&outh China Sea: How Does Their Presence Limit the
Extent of the High Seas and the Area and the MagitZzones of the Mainland Coasts?, 32 OCEAN DEV. &
INTL. L. 169-190 (2001); FISHING IN TROUBLED WATERSPROCEEDINGS OF AN ACADEMIC
CONFERENCE ON TERRITORIAL CLAIMS IN THE SOUTH CHIN/SEA (Ronald Hill et al. eds. 1991),
97 Centre of Asian Studies Occasional Papers & Moaphs; Xavier Furtado, International Law and the
Dispute Over the Spratly Islands: Whither UNCLOS?CONTEMP. SOUTHEAST ASIA 386-404 (1999);
Marius Gjetnes, The Spratlys: Are They Rocks oarlds?,32 OCEAN DEV. & INTL. L. 191-204 (2001);
B.A. Hamzah, Jurisdictional Issues and Conflict@igims in the Spratlys, 1:1 FOREIGN REL. J. 1-2690);
Christopher Joyner, The Spratly Islands DisputehiRking the Interplay of Law, Diplomacy and Gedlfics
in the South China Sea, 13 INT'L J. MAR. & COASTAL 193-236 (1998); VAN LOI LUU, THE SINO-
VIETNAMESE DIFFERENCE ON THE HOANG SA AND TRUONG SARCHIPELAGOES (1996); R.
HALLER-TROST, THE SPRATLY ISLANDS: A STUDY ON THE IMITATIONS OF INTERNATIONAL
LAW (1990); DIETER HEINZIG, DISPUTED ISLANDS IN THESOUTH CHINA SEA: PARACELS,
SPRATLYS, PRATAS, MACCLESFIELD BANK (1976); KRIANGSK KITTICHAISAREE; THE LAW
OF THE SEA AND MARITIME BOUNDARY DELIMITATION IN SOUTH-EAST ASIA (1987); Chiu &
Park, chu thich 4; VICTOR PRESCOTT, LIMITS OF NATN@GL CLAIMS IN THE SOUTH CHINA SEA
(1999); VICTOR PRESCOTT, THE GULF OF THAILAND: MARIME LIMITS TO CONFLICT AND
COOPERATION (1998); Eric Hyer, Special Issue: Tlaith China Sea Territorial Disputes, 12 AM. ASIAN
REV. 1-209 (1994); WAR OR PEACE IN THE SOUTH CHIN2EA? (Timo Kivimaki ed. 2002); HONG
THAO NGUYEN, LE VIETNAM ET SES DIFFERENDS MARITIME®ANS LA MER DE BIEN DONG
MER DE CHINE MERIDIONALE (2004); Hong Thao Nguyen &amses Amer, Managing Vietnam
Maritime Boundary Disputes, 38 OCEAN DEV. & INTL. [2007); MARWYN SAMUELS, CONTEST FOR
THE SOUTH CHINA SEA (1982); MARK VALENCIA & JON VANDYKE & NOEL LUDWIG, SHARING
THE RESOURCES OF THE SOUTH CHINA SEA (1997); Honga® Nguyen & Ramses Amer, A New
Legal Arrangement for The South China Sea, 40 OCE®Y. & INT'L. L. 333-349 (2009); Zou Keyuan,
South China Sea Studies in China: Achievementsstaints and Prospects, 11 SING. Y.B. INT'L L. 85
(2007).
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2. Quandiém caa Viét Nam vé chi quyén ciaa quin dao Hoang Sa va Twong Sa

Quan dao Hoang Sa @m khaing 30dao nho, da va bai ia mi nira chim, trong khing i
d6 16°— 17 Bic va kinhdo 111°— 112 Péng trén not ving bén rong khaing 16000 krfi
Quin dao Trudng Sa Bm trong khang Vi ¢6 12°— £ Bic va kinhdo 109 - 118 Péng, bao
gém hang tim dao, d4, bai rira rdi nra chim tai trén vang bén rong ¢ip 10 Bn ving bén
cua quin dao Hoang Sa, khimg 160000 va 180000 KmHai quin dao nay con cé it sb
lwong lon bai ngm va bai san h&hoang cach & quin dao Hoang Satén diém gain nhit
cuadét lién Viet Nam (@ngDa Ning) la 170 hi ly va dao Hai Nam Trung Qdc 1a 160 ki
ly. Quan dao Truong Sa cach Yhh Cam Ranh (\ét Nam) 250 hi ly va cachbao Hai Nam
Trung Quc 520 Hii ly.® Trong not thoi gian dai, nfing cHim nhy li ti cua hai qén dao nay
chi dwoc biét ¢én nhr nhitng diém arc ky nguy hém di voi cac nha hangdi hay 1a i trd
4n cia ngr dan trong khu we.? Bén dau thé ki 17, cac téu dai cua Viet Nam (nha Ngudn
va Tay $n) la nhing triéu dai dau tién thrc hién chic ning nha wdc déi véi nhitng hon
dao khéng cé ngoi sinh $ng va xa xdi nay. Lan song éhi hitu theong xuyén nking hon
dao khéng c6 ngoi sinh $ng, nghéo tai nguyén va khéng oésn sach nay dén ra bn dau
tién vao gira nhirng nim 1920 va 1930 khi Phagai dién cho Tréu dinh phong Kn Viét
Nam trong moi quan & ddi ngaai tir nam 1884, phai ning doi quan thrdng trd ti quan dao
Hoang Sa va Tiong Sa. Giaidoan thi hai bit dau tir khi Phap va Trung Hoa Dan Qu
chiém d6ng quin dao Hoang Sa sau Gini tranh th gi¢i 1an thr 2. Gita nhirng nim 1950,
sau khi Phap rat Idi Viét Nam, Vist Nam Gng hoada tiép quan phia tay gin ¢ao Hoang
Sa trong khi Trung Qic tiép quan phiaddng. Tai quan dao Treong Sa, quarbai Loan
chiém déngdao Ba Binh (Itu Aba), @t sb dao khac i s kiém soat aa Viét Nam Gng
hoa. Giaidoan chém déng thr 3 dén ra gita nhirng rim 1970 va 1980 khi Trung @a
gianh quygn kiém soat phia tay dm dao Hoang Sait Viét Nam Gng hoa vao #m 1974.
Sau ciéc tong tuyén ar nam 1976, mén Bac va mén Nam Vit Nam hyp nhit thanh Gng
hoa x& i chi ngha Viét Nam. Philippines tham gia vao tranhaphTreong Sa i nhiing
nam 1970 trong khité6 Malaysia 4n diu tién kém soat mit dao thwoc quén dao nay vao
nam 1983. Giaidoan chiém déng thr 4 duoc danh diu boi sy c6 mit 1an dau tién @a Trung
Qudc & quan dao Treong Sa sau Bt cudc va chim ngin véi tau \an i caa hi quan Vit
Nam. Quantiém cia Viét Nam va cac bén tranh afhnkhac cé th tim hiéu bing cach phan
chia lich gr tranh cip thanh cac giaioan thich kyp. Hanhdong aia cac bén qudd cé thé
xem xét aréi anh sangwa luat thoi diém.

8 Sach ting Bo Ngoai giao Viet Nam rim 1988, The Hoang Sa (Paracel) and Truong Sa (@prat
Archipelagoes and International Law 32(1988) thttp://www.presscenter.org.vn/ en//images/42905-
bngvietnam88.pdf (truyap ngay 30 thang 3, 2012).

® Chemillier-Gendreau, chi thich 6, tr.16; Samuels, chu thich 6, tr.40.
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A. Truwéc thé ki 20

Nguyén fic “chiém hiru thyc ar” dugc hinh thanh trong qué trinhagiguyét tranh clip chi
quyén giira cac gdc gia va tp tuc duoc thira nhin trong luit phap qéc %, cacdiéu uéc,
tap quan va xétx quic . CO6 ngwn gic tir Luat La M vaduoc phét trén boi Binh udc
Berlin 1885 va Thm phan Max Huber trong phan dyu Pao Palmas 1928, nguyéct
“chiém hitu that su” 1& mot pheong thre thy dic danh ngta “dua trén véc thec thi quyén
luc qubc gia ndt cach hoa binh va liend”*° tréndao. Mot sb vu da 1am i bat nguyén ic:
chiém hiru thec ar 14 “thuc hién lién tc va hoa binh” qudn luc nha méc cho phép it
qudc gia thrc hién chi quyén di 1anh thd vo chi (res nulliud hoic 1anh ti bi bo roi (res
deralicta) nhu vu dao Palmas (tranh ép giita My va Niu Di-Lan, 4 thang 4, 1928)u\io
Clipperton (Mexico va Phép, 28 thang 5, 1931)péng Greenlandian Mach va Nauy, 5
thang 4, 1953) h vu Minquiers and Ecrehous (Anh va Phap, 17 thang®53)l Hai w
gan day tai Bong Nam A, Pulau Ligitan and Pulau Sipadan (Makaysi Indonesia, 17 thang
12, 2002) va Pedra Branca, Pulau Batu Puteh, Middbtecks, va South Ledge
(Singapore/Indonesia 23 thang 5, 2008)gnHin manh y ngha aia nguyénic nay™

Chi c6 Nha méc méi cé thé xac Bp chi quyén trén lanh th vé chi thdng qua ciim
hitu that s va “thuc hién hoa binh va liénit” chi quyén nha mege trong ndt thoi gian nhit
dinh. Viéc mot haic nhéu ca nhan 1a céng dama mdt nuge thec hién hanh vi chim hiru
véi tu cAch c& nhargkhoéng to ra ndt danh ngta chi quyén cho nha angc do.

Phéat hén voi y dinh 5 hitu c6 tké tao ra danh ngia bandau nhing chra du dé tao ra
quyén s hiru ddi véi lanh thd vé chi caa qubc gia phat Hin. Danh ngta bandau phai duoc
cing & bang cach tirc hién y dinh sy hiru 1anh t vo chi, chiém hitu thuc s, hiéu qua va
quan ly hanh chinh trong 6 thoi gian hop 1y.*2

Luat phap qdc t ciing thra nHin trong teong hop quic gia co yéu sachidi véi
lanh thd xa x6i va thra thst dan & thi qubc giadd khdng nit thiét phai duy tri sr hién dién
thuong xuy&nt® Trich din cac tai Bu dia ly, mdt sb tAc gi Trung Quc khing dinh ring

10 Xem Island of Palmas Case (Neth. v. U.S.), 2 RA.A845-846 (Perm. Ct. Arb. 1928); Maritime
Delimitation and Territorial Questions between Qatad Bahrain, 2001 1.C.J. (Mar. 16), xem ¥rkiiéng @a
Torres Bernardezioan 73 & 76, ai http://www.icj-cij.org/docket/files/87/7047 .pdfr(ly cip ngay 30 thang 3,
2012).

“xem Island of Palmas Caselds829; D.J. HARRIS, CASES AND MATERIALS ON INTERNADNAL
LAW 190 (5th ed. 1998); Judicial decisions involyiquestions of international law (Fr. v. MexgacVictor
Emmanuel, 26 AM. J. INT'L L. 394 (1932); Legal Statof Eastern Greenland (Nor. v. Den.) 1933 P.C.I.J
(ser. A/B) No. 53; Minquiers and Ecrehos Case (rGr. Brit.), 1953 I.C.J. (Nov. 17); Case concemi
Sovereignty over Pulau Ligitan and Pulau Sipadawidh. v. Malay.), 2002 1.C.J. (Dec.17)j twww.icj-
cij.org/docket/files/102/7714.pdf (truyape ngay 30 thang 3, 2012); Case concerning Soveyemyer Pedra
Branca/Pulau Batu Puteh, Middle Rocks and SouthgéefMalay. v. Sing.), 2008 I.C.J. (May 23}ji t
http://www.icj-cij.org/docket/files/130/14492.pdi(y cip ngay 30 thang 3, 2012).

12 p, MALANCZUK, AKEHURST’'S MODERN INTRODUCTION TO INERNATIONAL LAW 149 (7th
ed. 1997).

13 Xem lIsland of Palmas Case, chu thich 9, tr.84@al&tatus of Eastern Greenland, chi thich 14ar.
Tuyén i trong @ hai w déu dugc khing dinh trong w Case concerning Sovereignty over Pedra BrancalPula
Batu Puteh, chu thich 18pan 63-69.
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Trung Quc da phéat hin, dat tén va qan ly Hoang Sa va Twong Sa K tir triéu dai Dong
Han (25-220). Tuy nhién, theo cac nghi&€mu @ia cac bc gia pheong Tay thi khéng co
ngwdn din liéu ndo cltng minh cli quyén aia Trung Qébc ddi vai cacdao duge nhic dén.*

Dudi day 14 sau nén xét lién quantén cac ngan Trung Qiéc sr dung dé chang
minh chi quyén ddi véi quan dao Hoang Sa va Twong Sa.

Dau tién cac ngdn tai lisu naydéu la cac chuyén Ko, tai liéu dia dr, haic cac sach
hang hi dugc chép i cac nhatia ly haic nha hang 4 mang tinh & nhan, hac la cac ghi
chép ¢ cac chuygn di cua cac & gia Trung Qéc md & cac mréc bén ngoai Trung @e. Di
nhiénday khéng phi la nhitng ghi chépith st chinh thirc cia céc tréu dai Trung Quc.
Nhitng tai liéu nay bao §m Nam Chau D Vit Chi (265-419) éa Van CHin vaPhu Nam
truyén cia Khang Thaitugc viét vao thi Tam Quc (220-280)D; Vit Chi caa Dwong Phu
(thoi PAng Han, 25-220)L.inh Ngai Pgi Pap cia Chu Khr Phi (nha Bng, 1178),Chu
Phién Chicaa Triéu Nhir Quat (nha $ng 1225),Pdo Di Chi Liroc cia Udngbai Uyén (nha
Nguyén, 1349)péng Tay Drong Khio cia Trwong Nhiép (1618),Vii Bi Chi (ghi lai cudc
hanh trinh éa Trinh Hoa trong thi gian 1405-143%i tir Trung Qe quaAn B Duong ©i
Phi Chau) éa Mao Nguyén Nghi (1628Hdi Quéc win kién luc cia Tan Luan Quynh
(1730 - nha Thanh)di luc cia Vuong Binh Nam (1820)Hdi Qudc do chi caa Naiy
Nguyén (1841-1852) va 6ucung laDoanh Hoan Chi Loc cia Tir K& Du (1848). CAc tai
liéu nay codé cap dén “d& nam cham” va cac fdiat” trong bién nhrng khong cé ft cir s
mé t hay ch dan chinh xac naodvkhaang cachdén by bién. Cac tac pim nay khéngiua
ra @ so khoa hc vitng chic dé két luan ring nhing dia diém duoc dé cip trong cac tac
phim nay 1 Teong Sa va Hoang Sa #m Trung Quéc da s hitu nhitng dia diém nay ton
2000 ram.

Thr hai, nhirng céai tén nh Ciru Nhi Loa Chau, ¥n Ly Thach buong, Van Ly
Truong Sa, Thién Ly Trong Sa, TAt Chau Drong va Tt Chau $n duoc sr dung theo
nhiéu cach khac nhau K cac nha nghiénio nrge ngoai it khé dé theo d&it> CAc tac gi
Trung Quwc khéng chrd vi tri va tén éa cacdao. Piéu nay dn dén vod $ céach dch khac
nhau va cac ddng gita cac lc gia vé sy thong nHit tén @i cua caadao. Trich dn nhiing
tén @i mo hd nay khéng th chang minh chi quyén aia Trung Qdbc dbi véi Hoang Sa va
Truong Sa. Hai cai tén Tay Sa va Nam &@akhong &n tai cho dén dau thé ki hai mroi.
Nam 1935, cai tén Nam Shroc dungdé chi bai Macclesfield (Trung Sa) va icliwgc sr
dung dé chi Truong Sa tr nam 1947°

14 Chemillier-Gendreau, cha thich 6, tr. 58-64; Sasyught thich 6, tr 23-24. Trontp ghi: “Mot sd lugng ln
cAc tac pAm va tai léu lich sr ciing nhr tai ligu khao 0 hoc ching minh clic chin ring Trung Sa va Nam Sa
la 14anh tld cia Trung Qdc tir doi xua.”

!> Chemillier-Gendreau, cha thich 6, tr. 60.

'8 Nguyén Quang Ngc, Tu liéu lich sr vé hai quin dao Hoang Sa va Twng Sa éa Viét Nam (Historical
documents on the Paracels and Spratlys Islandgetfiam), BDHDO1 32-50 (2001).
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Th ba, vEc md & nhiing bai cad6 gin lién voi cac nroc “man di” phia Tay Nam,
da khing dinh manh g nhiing 18nh tld ngai qudc trén khong théc v Trung Quc.
Chueong Khai quat chung (trang 24) trofga ly Gido khoa thr dugc bién san nim 1905 va
XU4t ban nam 1906, c6 \it anh t Trung Quc “phia nam bt ddu 1a v 4o 18°13 Bic, liy
bd bién Chau Nhaitao Quynh Chau (kc dao Hai Nam) lamdiém mat”. Trong nét sb sach
lich sr Trung Quc, Hoang Saluoc thra nhin thwe vé Viét Nam.Hdi luc viét: “Van Ly
Truong Sa 1afat ndi gitra bién, dai vai nganim, 1a phén au aia An Nam.*’

Thi tu, khéng c6 Bng ching thuyét phuc Vé viéc Trung Quéc thec hién quan Iy nha
nudc ddi vai cac qan dao nay*® Trong thoi ki hai nghin 8m chodén nim 1909, chcé Bn
s kién dugc cac tac gi Trung Quc trich din @& ching minh véc quan ly nha mée aia
Trung Quwc.'® Tuy nhién, &n cinh cac yéu sach nagi V& nén nét birc tranh khac. Bn ar
kién tréndéu xay ra xung quanktao Hai Nam. Khéng c6 #ng ching hay lt cad mot cai tén
nao lién quarién Hoang Sa. Khimg thoi gian mdt dén hai nghin @m gitra bbn ar kién trén
khéng chirng minhduoc Trung Qic thyc hién quan ly nha mrdc lién e, khéng giardoan.
Trong khi cac ghi chép va sach chinltdtoaa Trung Qiébc thra nHin ring bién gbi bién
cua Trung Qéc ladao Hai Nam thi s ton tai caa cacdoi tuan tra hang 4 ngoai ranh i
d6 chi cé th coi 1a suydoan®® Thém vaadd, nhiing hanhdong mang tinh ct ca nhan ¢a
cac nha hangdhva ngr dan, Bu cd, khéngdo nén danh ngh chi quyén cho quc gia Ga
ho.

Tha nam, trong ndt sb vu viéc tir thé ky muoi chin, hanh ¥ caa chinh qu§n Trung
Qudc cho thy ho khéng co Bt cr yéu sach naddi véi Hoang Sa. Trong cac tagli heu trir
cia Phap, tai an dim tau “Bellona” @a Nhit va tau “Imegi Maru” déa Nht ¢ Hoang Sa
vao rim 1895-1896" d& cé nlitng tacdong kit loi ¢én quandiém cia Trung Qdbc. Tau

7 Xem Hai Qubc B Chi éip 13, folio 4, tr 2, Vit nam 22 vuabao Quang (Dasquang) nha Thanh (173@), T
liéu aila By Ngaai giao Phép (AS 1840 China 797).

18 Samuels, cha thich 6, tr. 25. Trodg ghi: “Giira thé ki 19, kin dd vé Bién Bong da cong phu én nhrng
hiém khi dé cap dén cacdao tai khu wrc nay... Khdng c6 dng ching @ viéc nha Thanhid sat nhp nhing
dao nay vao lanh thcaa minh.”

¥ Bao @m Vii Kinh Téng Yéu (Ioi tra aia King Song Renzong 1023-1063) miéwnha ©ng phai ki quan
tudn tra Gru Nhi Loa Chau; Nguyén Th(1349) ghi chép cac quan sat thiémvngoai Chu Nha” (vd phia
Namdao Hai Nam); Bay chuyén hii hanh Trinh Hoadi Phi Chau @i thoi nha Minh (1405-1433); Tuy
Chau Pk chi viét vé chuyén tuin tra da Tong ky Ngd Thing (1710) quabdng G5, Thit Duong Chau, T
Canh Sa. Mot qua Bén Dong trong vong #n 30 rim, ddi ltc c6 ding ki & Hoang Sa nimg Trinh Hoa khéng
chiém déng Hit cir dao nao. Xem Jianming Sheimternational Law Rules and Historical Eviden&spporting
China’s Title to the South China Sea Islan2is HASTINGS INT’L & COMP. L. REV. (1997-1998).a/4uan
diém cia Viét Nam, xem Saching Viét Vam 1988, cha thich 7; Chemillier-Gendreau, dhigh 6; Luu, chi
thich 6, tr. 24.

% Trong cén GEOGRAPHY OF GUANGDONG it ban rim 1909, Li Han Trung méitchinh xac bn:
“Ngay nay, ranh dii bién vé phia nam laao Hai Nam, wrot qua ranh gii nay la THt Duong Chaubé déc ra
lénh cho i quan Qung Dong drng doi tuan tra ki d6 va quay t& lai can or cia minh.”.Xem Luu, chd thich
6.

2L gy kién nayduoc ghi trong Cong ham ngay 6 thangiChinh ph bong Drong (B Cac \in dé chinh ti
va mi bd). Loi van ou thé nhr sau: “Cac quada phn khang, choing caadao Paracels va catio da i tu bo,
khoéng théc Trung Quc aing nhr khdng théc An Nam, &ing ching khénguoc sat nép vé hanh chinh vao
bat ky quan nao @a Hii Nam, va khong @t chinh qugn dic biét nao cliu trach nhim canh séat ching”. Xem
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“Bellona” va tau “Imegi Maru” chuyén ¢hdong duoc cac cdng ty Anh4o hiém, ngr dan
Trung Quc da arép bdc $ dong nay. B truong Anh i Bic Kinh va Lanh s & Hoi Hao
da yéu au quan clrc ¢ Hai Nam tién hanh cac B phapdé phong nim ngin chin ran
cudp boc va banal sb ddng da ki cudp. Chinh pl Trung Qéc da phi nhan trdch nhdm
cia minh. Bng tAn Quing Pongda phin khang 4i Bo truong Anh ti Bic Kinh king cach
khiang dinh fing: “Hoang Sa la cadio vo chi, khéng thidc Trung Quéc ding khéng thac
An Nam, &ing ching khénguoc sat np hanh chinh vaodb ky quin nao éa Hii Nam va
khong cé chinh qun dic biét ndo chiu trach nhim kiém soat n6.*

Khi phan tich &i van trén, khéng ai con cé &mnghi ngr ring chinh qugn < tai
Trung Quc da trat b moi y dinh doi cha quyén trén caatao. Cac g kién nay khing dinh
sy ding drng aia Trung Qiéc dbi voi quan dao Hoang Sa #m chi | trong niing nim cubi
thé ky 19. Cén Phi BiénTap Luc vaPai Nam Thee Lyc Chinh Biémhic d¢én mot s kién
khéac trongd6 chinh qugn Trung Quc tro gitp cac thy tha Viét Namé Hoang Sa. Trong
cudn Phi BiénTap Luc 1776 Lé Quybdn c6 ghi nkr sau:

Hoang-Sa chinhap phi Liém-chau,dao Hai-Nam, ngroi di thuyén cé luc gp
thuyén danh cé Bc-qudc, hoi nhaué trong bén. T6ida trng thiy mot dao cdng vin
cia quan chinkiuong huyn Van-xwong, Qunh-chau gi cho Thuin-héa néi ing:
nam Kién-long thr 18 cé 10 tén quan dan xa Ainfa, d6i Cat-liém, huyén Chrong-
ngHa, phi Quang-ngéi méc An-nam ngay @én Van Ly Truong Sa tim Kim cac
thr, c6 8 tén lén dtim kiém, ch dé 2 tén gir thuyén, giat vao Thanh-lanang, quan
& day xét thrc dua tra vé nguyén quan. Ngéyp —Phic — Chu sai cai Fhuan-héa la

Thac-lwong-Hau 1am thr tra [oi”. %

Ngoai ra, Trung Qbc dua ra bp luan ring Viét Namda la chr hiu cia minh todc
thoi ky thuc dan Phéap, ddé moi hanhdong aia nha éc phong kén Viét Nam trén gén
dao Hoang Satéu duoc thyc hién trén danh ngh aia Trung Qéc.2* Trén thrc €, ché do
chu hdu cia Viét Nam Wi Trung Quic chi 1a danh ngta con Vet Nam luén la mt Nha
nudc c6 chi quyen doc 1ap.2® Khi Viét Nam ky Hep udc bao ho, dugc goi 1a Hiép usc

S 49 mung 8 thang 8, 1898 Tsungli Yamendi Ngai. Bax Ironsidedi Bac Kinh truyén dat 16i van cia Toan
quyén Ludng Chau (vi d Tong dbc Quing Bong). Trongdd viét: “trén dai dai dwong rong lon, khéng co bt

ctr d6i bao vé bién nao c6 trach nbin, va lam té nao chinh quan dia phrong c6 tié bao vé moi diém trong
hang nghin & ly bién?” Xem P. A. LAPICQUE, A PROPOS DES ILES PARACEEB5-616 (1929);
Chemillier-Gendreau, cha thich 6, tr. 36-37.

2| 4 thr S5 704 — A — Ex, ngay 20 thang 3m 1930,  Toan qugn Bong Drong, Ha Noi téi B truong cac
thuoc dia, Paris. Xem Rhluc 5, Chemillier-Gendreau, chu thich 6, tr. 166-167.

% Lé Quybon, PHJ BIEN TAP LUC, Quyén Il (1994), lan sao. (Ngu§n Phlc Clr ding ton 1a Nguyn
Phtc Khoat vi Ngudn Phuc Chr d& chét vao ngaydd). Xem Luu, cha thich 6, tr.44-45

2 Gerardo Valero, Spratly Archipelago Dispute: le @uestion of Sovereignty Still Relevant?, 18 MAEIN
POL'Y 401 (1994).

% Nién giam chinh tic caa Chinh ph Trung Quc bao ém An Nam, Mén Bién, Xiém, Lao, Anh, Niu Di
Lan, Y, Tay Ban Nha, Vantican atcac moc chr hau thé ki 19. Xem Jean-Pierre Ferrier, Le conflit des iles
Paracels et le probleme de la souverainete sutelesnhabitees, 21 ANNUAIRE FRANCAIS DE DROIT
INTERNATIONAL 180-181 (1975); Chemillier-Gendreazhu thich 6, tr. 76-77.
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Patenotre, ¢ Phap vao ngay 6 thang 6m 18842° Trung Quc d& khoéngdua ra lt cir bao
lwu ndo & ché do chr hiu cia Viét Namdéi véi Trung Qubc. Diéu do6 cho thy cAc vin dé
lién quandén chi quyén Viét Nam khéng ph thusc vao Trung Qéic. Luan oz lién quan di
ché @6 chr hau con it loi d6i vai Trung Quic ¢ chd Trung Qe cdng nAn ar chiém hiru
cia cac Vua nha Ngiép d6i voi quan dao Hoang Sa “thay &t cho Trung Q6c”, thi Trung
Qudc — “nudc bao ho” da thra ntin minh khéng c6 4 ky hoat dong, ding nhr bat ky yéu
t6 ndo, @ yéu td vat chit va tinh thin, déi véi cac qun dao Hoang Sa theo it phap géc

té.27

Cubdi cuing, khéng cé &t cir bang ching nao ¢ sr cong niAn quic © ddi véi cha
quyén aia Trung Qdc tai hai quin dao Hoang Sa va Twng Sa.

Sy t6n tai cia nhing hondao nh va nguy hém da dugc cac nha tham &in phrong
Tay ghi ntn tir thé ky 14 va th ky 15 droi cac tén khac nhau ntPulo Pracela, Pracels,
Isle Pracel hac Paracel$® Tén @i Truong Sadugc st dung lAn dau tién vao am 1843°%°
Nhitng quin dao nay c6 th 1a v chi chodén thé ky XVII.

Hanh dong mang danh ndgh nha méc d&é thuc thi quy¥n & hitu Hoang Sa va
Truong Sa 4n dau tién duogc ghi ki trong céc tai Bu lich sr chinh thirc dudi thoi nha
Nguyén dau thé ky XVII, va sau ndy trong cac ghi chépacphrong Tay va Trung Qéc.

Nhitng nhin xét lién quanién Hoang Sa va Tong Sa d6i day duoc rit ra fr
nhitng tai liéu caa Viét Nam, Trung Qbc va phrong Tay & nhiing hanhdong aia Viét
Namddi véi Hoang Sa va Tong Sa.

Pau tién 1a nlking md & vé cacdao va hanhiong aia nha ée Viét Namdbi voi cac
dao naydugc ghi chép trong cacobchinh s. Trong $ d6, quan tsng nhit 1a cac b bién
nién sr do Quc Sr quan tréu Nguyén bién san, bao ¢m: Pai Nam Thec Luc Tién Bién
(1600-1775) vabgi Nam Thre Luc Chinh Bién(1865-1882),Pai Nam Nhit Thong Chi
(1865-1882) Kham Pinh Bgi Nam Hji Pién Sr Lé (1843-1851)Lich Triéu Hién Chrong
Logi Chi cha Phan Huy Chu (1821hoang Vét Pja Du Chi (1833),Viét S Curong Giam
Khdao Lieoc (1876), v.v. Cac ha dong, o chic, va thyi gian hat dong caadsi Hoang Sa va
Béc Hai trong guin dao Hoang Sa va Twong Saduoc mé & mot cach chi #t va $ngdong.

% Xem Higp uéc Bao ho mung 6 thang 6, 188&iéu 1, ki 2 c6 ghi:"Phéap &thay mit An Nam trong mi
quan & ddi ngcai.” Dé biét thém chi tt, xem RAOUL ABOR, CONVENTIONS ET TRAITES DE DROIT
INTERNATIONAL INTERESSANT L'INDOCHINE (1929); Luugha thich 6, tr. 47.

27 Xem Minquiers and Ecrehos Case, chu thich 106tr. 5

% PIERRE-YVES MANGUIN, LES PORTUGAIS SUR LES COTESUDVIETNAM ET DU CAMPA.
ETUDE SUR LES ROUTES MARITIMES ET LES RELATIONS COHWERCIALES, D'APRES LES
SOURCES PORTUGAIES (16e, 17e, 18e siecle) (1978mXhém Pierre-Yves Manguin, La traversee de la
mer de chine meridionale, des detroits a Cant@yyiau XVlle siecle (La question des iles Parac§IE

DE SUD-EST CONTINENTALE-ACTES DU XXIXE CONGRES [INTENATIONAL DES
ORIENTALISTES 110-115 (1976); GUNTER SCHILDER, AUBALIA UNVEILED: THE SHARE OF
THE DUTCH NAVIGATORS IN THE DISCOVERY OF AUSTRALIA78 Map N 18 (1976).

29 Geoffrey Marston, Abandonment of Territorial ClainThe Cases of Bouvet and Spratly Islands, 57 BRIT
Y.B. INT'L. 350 (1986).
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Trong cac tai Bu truéc d6 nhr Phu Bién Tap Luc cia Lé Quibdn, hayToan Tip Thién
Nam Tz Chi L Po The, 1686, lin d6 Viét Nam dobd B4, tén clit 1A Congbao bién san,
cung @p nhing ghi chép c6 giaitvé s xuat hién aia doi Hoang Sa vatoi Bac Hai trong
suwt thé ki 17.Toan tip Thién Nam iF Chi Lg D6 The ghi rd trong bi chii gii ban db viing
Phi Quang Ngai, xr Quang Nam, Hoang Sa la '$hbai cat dai gta bén, tuc goi Bai Cat
vang". Tac pAm nay cé ghi:

“Giira bén c6 nt dai cat dai, @i l1a Bai Cat Vang, daié 400 dim,*° rong 20 dm,

dung ding gira bién, tr cra Dai Chiémdén ara Sa \inh. Mot 1an c6 gi6 Tay Nam

thi theong thuyn cac mdc di & phia trong trdi et ¢ ddy, c6 gio Poéng Bic thi

thuong thuyén chay ¢ ngoai ding tréi dit & ddy, déu cung clit déi ca, hang héa thi

déu dé ¢ noi d6... Ho Nguyén mbi nam vao thang cdi mua déng dua 18 chic

thuyén dén liy hang hoaduoc phin nhiéu 1a vang hc, tién &, stingdan..”*

Pgi Nam Thre Lyc Tién Bién1844 (1600-1775) c6 ghi:

“X& An Vinh, hugn Binh $n, phi Quang Ngai,& ngoai bén, c6 fon mot traim ba
muoi bai cat, cAch nhau Bo mit ngayduong hdic vai téng canh, kéo dai khéng
biét miy ngan dm, tuc goi la Van Ly Hoang Sa, trén bai coégig nigc ngpt. San
vat cé hii sam,d6i mdi, dc hoa, vich...

Hoi dau dyng nrée, dat doi Hoang Sa §m 70 naroi, 1y dan xa An \inh sung vao,
hing rim dén thang &di thuyén radao, do ba ngaydém thidén, thu lrom hoa \t,
dén thang 8 i vé nop. Lai c6 doi Bic Hai, mo dané pheong Tu Chinh,é Binh
Thudn haic x& Ginh Drong sung vaoduoc Iénh di thuyén ra cac vang & Hai,

C6n Lon, thuiom hoa vt. Boi nay ding dodoi Hoang Sa kiém gun”. %

Ngoai cac b chinh s, cac ngdn tai liéu aia Viét Nam lién quandén guin dao
Hoang Sa va Tiong Sa con baodgn cac chau 4n (cac dc chi véi bat tich, y ch, chir ky
cia vua king mrc do va con du), tai liéu dia dr va bin dd, gia phi, bd sru tip cia cac bai
hat dan gian, véip quan. Ft ca nhitng ngwn tai lisu naydugc bao tn chodén ngay nay
dao Ly Son, cin or hai quan chinh ¢a ddi Hoang Sa. T Vién Ngén ndg Han-Nom co th
tim thdy hang ta bn tiu cia B Ho, B Cong va cac e quan khac @a cac nha vuadwiéc
thuc thi chi quyén cia Viét Nam trén gén dao Hoang Sa wbi triéu Nguyén. Vua Minh
Mang d& phé chén ban tiu cia Bo Cong ngay 12-2-1836 (Niéndu Minh Mang thr 17) va
ra kenh cho Sét doi thuy quan Phm Hitu Nhat “dwa binh thugn di, chuan bi, mang theo 10

0Ly va dim ladon vi do truyén thbng. 1 dim (haic ly) tuong drong Wi 500 mét
31 Xem Bs Ngaai giao Viét Nam, The Hoang Sa And Truong Sa Archipelagoetndieese Territories 9-11
(1981) (SAch fing Bo Ngaai giao Viét Nam 1981). Xemdn dd, Sach ting Viét Nam 1981, tr 19 (Toanap
Thién Nam Tr Chi Lo B Thu, 1686),
http://www.google.co.kr/url?sa=t&rct=j&q=&esrc=s&sce=weh&cd=1&ved=0CCQQFjAA&url=http%3A
%2F%2Fnghien cuubiendong.vn%2Ftrung-tam-du-lieuHoieng%2Fdoc_download%2F157-the-hoang-sa-
and-truong-sa-archipelagoes-vietnamese-
territories&ei=MMuCT7zKNM7mmAXQneT1Bw&usg=AFQjCNHG@mM
g’erFCXAElYBWtSXiZWWZg&Si92: x5QhiW8R-fdeMyiXQkOAjdlast visited on Mar. 30, 2012).

Sdd. tril.
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cai bai @, dén noi dung 1én 1am du ghi (ndi bai ¢ dai 5 thre, ong 5 fic, day 1 dc,*® mat
bai khic chir “Nam Minh Ménh thr 17, rim Binh Than, sit doi thiy quan Phm Hitu Nhat,
vang nénh ra Hoang Sa xem xdb dac d¢én day ru diu dé ghi nhy”.3* Sy kién nayduoc
ghi chép trong cbn Pgi Nam Thee Luc Chinh Biénquyén $5 165. Hdic Ban tiu cia phi
Quang Ngai ngay 19 thang 7 (NiénéhiMinh Mang thr 19) nim 1838 xin mén thié nam
nay cho hai cléic thuyén dadua dan binhién Hoang Salo dac giap vongt ha tuan thang 3
t6i ha tudn thang 6°°

Ban TAu aia By Cong ngay 28/12/1847&ti "Hang rim, vao mua xuan theé phai
binh thuyén vang tham Hoang Sa thuihai cuong nréc nha cho thanh tic duongdi 16i lai.
Nam 1845 cé Chdinh hodn k vang tham 1846. Vi conguvban ron, mim nay @ing Xxin
duoc dinh hodn. Chau phébinh hoan™®

Gia ph cua hp Bang va kb Pham ¢ dao Ly Son dugc gin gir can than cé ghi niing
tay hoi tré khoe dugc ra Enh gia nlip d6i Hoang Sa. Sau khi nghiéguw nhirng tai liéu nay,
Monique Chemillier Gendreat# rat ra Kt luan nhr sau: “Chingta lam sangdrang cac v
vua Viet Namda theodudi nhiém wu t6 chic cacdsi hang ki (nhue da dé cap trong bién &
1776) khai thac Bn tai quin dao Hoang Sa va Twng Sa. Niing bén phap nayda to
thanh ndt phan chinh sach dic gia Wi mot mdi quan tam @ li ich bién.”*’

Tha hai, nhiing céi tén nh Bai Cat VVang, ¥n Ly Hoang Sa, ¥h Ly Treong Sadéu
chi mot khu wc bao gm cacdao khac nhauia Hoang Sa va Tivng Sa’® Trudc day, cac
nha hang & va ngr dan ch biét day la ndt khu wrc rong lon nim ¢ giira Bién Bong i
nhiéu dao chim &t nguy hém cho tau bé va khéng c@ phan bét gira Hoang Sa va &ibng
Sa.Pgi Nam Nhit Thong Chi quyén 6, & xtt Quang Ngha c6 ghi:

Pao Hoang Say phiaddng Cu Lao Ré, hiyn Binh $n. Tir by bién Sa K ra khi
thuan gié, ba Ibn ngaydém cé tié dén. O d6 coédén hon mdt traim ba nwoi dao nhy,
cach nhau khing mdt ngayduong haic vai ting canh. Trongtao cé bai cat vang,
lién tiép kéo dai khéng Bt miy ngan dm tuc goi la Van Ly Truong Sa*°

3 Tic va thréc ladon vi do trong tréu dai phong kén Viét Nam

3 Tuyén tap chau Bn triéu Minh Mang, ip 64, tr. 143,u giit tai Vién Han Trung, Ha i, Viét Nam.

% Sdd. tr. 146

36 Nam th 7 aia triéu Thiéu Tri. Trong fip chau Bn Thiéu Tri, tr.235

%7 Chemillier-Gendreau, chu thich 6, tr. 76. ‘

3 Uy ban Bién gi Qubc gia, By Ngoai giao Viét Nam,Chi quyen khong ti tranh cai ¢ia Viét Namdosi voi

quan dao Hoang Saxuit ban ngay 30 thang 1, 2012jt
http://www.biengioilanhtho.gov.vn/Media/bba/Newsthives/vie/chu%20quyen%20tren%202%20quan%20d
a0%20H@ng%20Sa%20-%20Truong%20sa.pdf (trély ngay 30 thang 3, 2012).

39 Luu, chd thich 6, tr. 35.
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Ban do 1: Pai Nam Nhat Théng ToanDo nam 1838

Nguon: Pai Nam NHit Thong Toanbd, sach ting Bo Ngaai giao Viét Nam 1981, Qin dio Hoang
Sa Twong Sa ch quen Vit Nam, tr.19. Xem  thém at
http://biengioilanhtho.gov.vn/eng/Album. aspx (tdp ngay 1 thang 4, 201z

Tén @i Hoang Sa (Céat Vang),avt Ly Truong Sa éng dugc r dung trong cac bé
viét nudc ngoai. Bai Wt Ky irc vé Pja ly x¢ Cochichina(Memoir on the Geography
Cochi-china)dang tap chi @ia Hoi Chau A Eing-gan (Journal of the Asiatic Society
Bengal) vao thang 9/193&a gidm nuc ngroi Phap J.L Taberdacmd a “ Pracel hay
Paracels” la it phin l&nh t cia xr Pong Drong*® Ong ch ra ing nwdi xu Hong
Duong gvi Paracels (Hoang Sa) la “Cat Var*' An Namdgi Qudc Hoa D6 cua gidm mic
Taberb xdt ban nim 1838d4 md & Hoang Sa va c6 ghi chu “Paracels seat Vang”
(Paracel hay Cat Vangj.Trong cién Thé gidi, Lich sr va M6 t cac Dan tc, Ton gido,
Phong tc, Tdp quan @a ho: Nhdt, H6ng Dwong va Xeylan(The Universe, History ar

0 Jeankouis Taberd, Note on the Geography of Cochinché J. ASIATIC SOC'Y BENGAL 73-745
(1837).

I sdd.

*2pinh trong cén Tir dién LatinhViét Nam 1938. Xem Luu, chi thich 6, tr. 98.
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Description of All Peoples, Their Religions, Cuswand Habits: Japan, Indochina, Ceylon,
etc.), Dubois de Jancignyirg dé cip dén tén @i Kat Vang (Paracels). Gutzlaff,antac gi
nguoi Anh, trong baibia ly xr Pong Drong (Geography of Cochinchinajing trong &p chi
Hoi dia ly Luanbon (Geographical Society of Londorgm 1849 éing gi Paracels la Kat
Vang. Lich Bgi Du Pia P6 Muc Luc cia tadc gi ngudi Trung Quéc NghiBd Duong thing

ké cac Bn d6 Trung Quc tir thoi [4p nrde dén nha Minh, mnh kin 6 v& khu wre Tir Di
tiép lién tinh Quing®6ng con ghi rd cha thiatia danh “Hoang Sa @h (B&i Hoang Sajf?

Sau nay, déi triéu Nguyén, dé ré rang lon, mbi quan dao c6 not tén riéng. Paracels
dugc gir tén cho Hoang Sa con Spratlys lardmg Sa. Trongam ban dd Pgi Nam Nhit
Thong ToanPo, xuat ban nim 1838, mi quan dao c6 Nt tén @i riéng: Van Ly Truong Sa
va Hoang Sa. Tuy nhién, chandnvconduoc coi la mdt; trén kin 46, ca hai quin dao déu
dugc khoanhdi trong mbt vong tron & dut doan. V& mat quan ly hanh chinh, cac taéli 6
xua throng xuyéndé cap dén mot doi goi 1a Bac Hai, 1a mot phin aia d6i Hoang Sa c6
nhiém wu khai thac cadtao ¢ phia Nam va trong khupe Conbao.** bia danh va khuwc
hoat dong aia doi Bic Hai phu hyp voi khu wec Treong Sa™® Ngay nay, & dao, da, bai i
cia hai qén dao uéc tinh ¢ khang mot tram ba mroi.

Su khéng chinh xaci@m ky thuat hai do Viét Nam i thoi ky d6 chiing ta c6 thgip
trong cac bn d6 cia BS Bao Nha va Ha Lan. Cac gudao nayduoc thé hién boi mot loat
cacdiém doc theo I bién Viét Nam. Khé c6 th phan bt quin dao Treong Sa va giin dao
Hoang Sa. Cadiém nay throng tré hién cac bai ngm nguy hém ma tau thugn nén tranh.
Chung ta c6 thtim thly cacdiém nay trong mt s6 ban d6 hang li caa phrong Tay trong
d6 mé & quin dao Hoang Sa va Tiong Sa la mt quan dao thing nHit nim & phiadéng aia
luc dia Viét Nam, vi di nhu:

« Ban d6 cua Bartholomeu Velho (1560) vaarm d6 khuyét danh trong cdn Livro da
Marinharia cia FM Finto trong cén Peragrinacao(Nhitng ching duong du hanh) méat
conduong hang hi tir Malaccadén Macaodi qua qun dio Hoang Satuoc goi dudi tén
Pulo Pracela vauoc biét dén nhr hang chéi da ngim rat nguy hém cho hang &i.*

« Ban db bién Nam Trung HoaSinensis Oceaniislo nha hangdi ndi tiéng ngroi Ha Lan
Henricus Van Langrendvnam 1595, trénté Hoang Sa va Twng Sadugc thé hién dudi
dang Mt nhémdao hinh 14 & dudi nheo ngoai kéi mién Trung Vit Nam, bén ngoai cac
dao ven b véi cha thich “Isle Pracel” va “Costa de Pracel” dbo bién déi dién voi

chang”®’

*3Nguyén, chd thich 15. Tr.38

44 Xem L& Quibon, chu thich 22; Luu,cht thich 6, tr.39; Chemil@endreau, chd thich 6, tr. 72.

> Ngu dan Vit Nam va Trung Qac thoi d6 dat tén Trrong Sa la Be Hai dé chi vang bén phia lic cia tinh
Ha Tién va §n dao Conbao. Tham kko thém, xem \@n biao tang Qang Pong, Tay Sa & vat, tr. 11, trich
dan Shuilubo (Sachd/duong thiy caa ngr dan fr dao Hai Nam) md & 29 dudng van chuyén t6i Bong Hii

(Paracel) va 1@iuong i Bic Hai (Nam Sa).

“6 Manguin, cha thich 27.

* Schilder, cha thich 27.
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« Ban dd cua cong tybdng An (Indiae Orientalis Nova De sriptiof1633. Cac gin dao
Hoang Sa va Tong Saduoc thé hién dudi dang mbt nhdmdao ngoai klvi véi dao I6n
nhat duoc dit tén Pracels.

« Ban d6 hang ki caa Ha Lan vao thky XVII va XVIIl c6 ma 5 Ge D 8893, Ge B 22Qit
Thu vién quic gia Phap.

« Ban d6 A New Chart of the China Sea with Its Several Ertesdo Nha xdt ban Luan
DPon in im 1791 cling © s khac bét gitta bin d6 hang ki nay Wi nhitng kin d6 trinh
bay qun dio Hoang Sa the®w thio Hang Hii chi nam ¢a x¢ An Nam(Draft of
Cochinchina Pilot) #im 1764

« An NamPgi Quic Hoa do dugce J.L.Taberd phéacda vadugc J.Sylvetre xit ban vao im
1838.

Tién b khoa hc va hang & sau nay cho phép phanébid hai qién dao nay. Céc
khao sat @a Kergariou-Locmariaah dau tién trong ich sr hang ki da phan bt rd quin
dao Hoang Sa va gm dao Truong Sa ¢ phia nant? Thi ba, cac ngdn tai liéu tréndéu
cung @p bang ching & y mudn chiém hitu va cac hanhixcha quyén khing dinh Bai Céat
Vang thc vé Viét Nam. Sachbgi Nam Thee Luc Chinh Biénviét: “X @ Hoang Sa thac
cuong wrc mat bién negc ta @t [a hiém yéu ...” SdchKhampinh Pgi Nam Hpi Dién Sr Lé
ciing khing dinh: “Hoang Sa la &t phan lanh t khong tté tach pi va co6 m quan tong
chién luoc”.®® Sachbai Nam Nhit Thong Chiquyén & 6 viét vé tinh Quing Ngha: “phia
bPong, cédao Hoang Sa éin vsi bién xanh lam hao che”. Thém v&é, cac ghi chépidh sr
va sachtia ly khac cé cadoan viét va bin d6 khing dinh Hoang Sa |a &1 phin cia Quing
Ngai nhr trong sach&r Hoc Bi Khio do bang Xuan Bing viét, Pia Du Toat Yu, Quang
Thuin Pao St Tap, Trung K Dia Dir Liroc, Quing Ngéi Tnh Chi

Th tu, cac hat dong aia nha méc Viét Nam i quan dao Hoang Sa va Twong Sa
ludn day du, lién wc, hoa binh va khongi loac bén pin dbi. C6 nim dang hait dong duogc
trién khai nhr sau:

1. To6 chic khai thac mit cach c6 B thong caodao;

2. T6 chac cong tac kio satdo dac nhim hiéu biét rd cacdao va cac tugn duong
bién nham kiém tra kiém soatduong bién;

3. Xay drng caaodén thy va méu, trong cay th hién chi quyén tréndao;

4. T6 chic thu thd tai dia phrong va traadéi thuong mai véi cac quc gia khac;

“8 Nguyén Hng Thao, Sangixbo tét tim ki dd Hoang Sa, VIETNAMNET (3/4/2009)

9 Tai lisu lru trir quc gia Phap, thang 3B. 4/276, tr.161, 203. Xem Chemillier-Gendreauj chich 6,
tr.57. Nguygn Hong Thao, LE VIETNAM ET SES DIFFERENDS MARITIMES DASILA MER DE BIEN
DONG (MER DE CHINE MERIDIONALE) 212 (2004)

%0 | ONG TE VO, LES ARCHIPELS DE HOANG SA ET DE TRUONG S2ELON LES ANCIENS OUVRAGES
VIETNAMIENS D’HISTOIRE ET DEGE. OGRAPHIE (1974); Chemillier-Gendreau, t&ilida trich dn £ 6, trang 71.
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5. Cuu trg cho cac tau béeudc ngoai gp nan.

Céc ghi chép & cac hat dong néi trénduoc thé hién d6 1a dri triéu Nguyen da thanh
lap hai doi Hoang Sa va & Hai. Hang rim, tr thang badén thang tam, cacah doi nay
dugc ar dén Hoang Sa va Twng Sa thuttom cécdd tir tau b chim (nhr 12 bac, béat & va
stingddng).

Viéc thanh 4p mot don vi quandoi khai thac caaao cho thy cac tréu dai phong kén
Viét Nam (cac vua chiia Ngéry va tréu dai Tay Son) ¢6 ydinh rd rang xacap chi quyén
trén hai gdn dao Hoang Sa va Twng Sa. Hat dong aia hai ki d6i Hoang Sa va & Hai
dugc thre hién hang Bm duéi su quan ly cia nha éc. Tham chi drgi triéu dai Tay Son,
hai d6i nay Van duoc duy tri hat dong trong giaidoan cé i chién.>* Cac chén binh dia hii
d6i Hoang Sa va & Hai duoc mién thié ca nhan vauoc theong tién. Ngroc lai nhitng ai
khong hoan thanh congéei & da hi phat tlly theo nirc do thit bai cua cong véc.>

Trong nhing rim dau I&n ngdi, vua Gia Longa chi ydén viéc vé ban db 1anh thb.
Sachbgi Nam Thee Luc Chinh Biénva cac ghi chépdh sr khacda b trg cho vic vé ban
dd nay. Nim 1985, vua Gia Londa ra Enh cho Phm QuangAnh thc hai d6i Hoang Sa
“dén Hoang Salé nghién &u va \& cac tugn dudng bén”. Vao rim Binh Ty, tréu dai Gia
Long thr 15 (nim 1816), nha vua r&nh cho Ri quan va hi doi Hoang Sadi thuyén ra
Hoang Saifé nghién &u vado chiéu dai cac tugn duong bién. Chrong trinh nayda duogc
tiép tuc thuc hién bsi vua Minh Mang. Hréng din chi tiét dugc ghi trong Bn do. SachPui
Nam Thec Lyc Chinh Biénia ghi chépdi huong din nim 1836 nixr sau:

Tét ca phai duoc ghi chép va miéuatchi tiét dé nop cho nha vua. Pham khi
thuyén dén noi, khong @ 1a dao nao, bai naoit la chéu chd iy chidu dai,
chiéu ngang, chiu cao, chiu rong chu vi va e bién bdn bén xung quanh
néng hay sau, cé bai iiy ¢4 ngim hay khéng, hinh thhiém tro binh d thé
nao, plii xem xét,do dac ky cang, & thanh tn db.>

Céac méu thy va bia ndc chi quyén dugc dung 1&n va cay & duoc trong thé hién chi
quyén. Céc hat dong nay ti hién hanh x chi quyén quic giaddi véi vang 18nh t tuyén
bd chi quyén phi hop V6i yéu céu aia luat quic € (cac ¥u t6 vé y dinh va thrc & va cac
hanhdong lién uc). Sachbgi Nam Thee Luc Chinh Biérviét:

Trong thang th 8, vao mua thui@ nim Quy Ty, nam tha 14 dia triéu dai
Minh Mang (1833)...nha vua noiésv By Cong: i Hoang Sa trong di phan
Quang Ngha, xa trong i nuéc mot mau khdng phan & dugc nbng hay sau.

51 Xem Sic Lénh aia Chiia Tay 8n ky nam 1786: “chi huy Hi Bic Hiu cia hii doi Hoang Satua bbn tiu dén Hoang Sa
dé thu nhit tit ca cAcdd bang vang, bc ddng va céc lai stiing ngn va nlo vaddi mdi, cac lai ca quy”. Bin viét tay gic
Iénh aia vua ddi tridu dai Tay Son, luu tai Hoc vién Trung Quc — Vist Nam. Xem trich &h Luu Vin Loi sd 6, trang 97.
52 Ban ghi chép 6a By Cong vao ngay 13 thangyonam 1837 (vao #im thr 18 doi Vua Minh Mang) d& ghi chép trong
hop aia thiy thi Pram Van Bién, Vi Van Hung, Plam Van Sinhda hi phat 80 doi do chm tré xuat phat. Ch huy Trrong
Viét Sodi trong chudn hanh trinh Bim 183644 khong té lai cungv Wi ban dé nénda ki phat td trung than. Xem \&n Lich
sir Quic gia, 165:2ai Nam Thrc Luc Chinh Bién (Sach ghi chép muréc Dai Nam ngay nay, 1865-1882)a 165, pln.
2 (1848).

53vién Lich sr Qubc gia, nhr trén.

15



Bién dich: Nguyén Thai Giang, Nguyén Thi Lan Huong, Quach Thi Huyén | Hiéu dinh: Viét Long

Gan day, thuygn buén thrdng b nan. Nay nén d bj thuyén bédén sang am s
phéai ngroi téi dyng miu, lap bia hi trong nhéu cay éi. Ngay sau cayd tuoi
xanh, ngoi d& nhan biét, c6 th tranhdwoc nhdu mic aan. PO 1a viéc loi ich
mudndoi vay....Vao ci nim (1836), B Cong bao céo:...XHoang Sa thic
cuong wc mit bién nudc ta At 1a hiém yéu, tirng sai & ban dd nheng vi tinh
thé xa ©ng, nén ndi chi vé& dugc mot noi, lai ciing chra biét nén lam th nao.
Xem tr nim nay & sau, ndi khi dén ha tudn thang giéng, phai tly quan, bin
binh va giam thanktap not chiéc thuyén 6 nkim thugng tuin thang hai thitén
Quang Ngha, giao cho haiinh Quing Ngha va Binhbinh thué bn chiéc
thuyén cia dan leéng din ra xr Hoang Sa... Nha Vuda phé chén @ trinh ra
lénh cho Sét Poi (chi huy) hi quan, Pam Hiru Nt dwa binh thugn di,
chuén bi, mang theo 10 cai babgdén roi dung 1én 1am du ghi (mdi bai ¢ dai
5 thuée, ong 5 tic, day 1 4c,>* mat bai khic chir ‘Nam Minh Ménh thr 17, rim
Binh Than, st di thay quan Pam Hitu Nhat, vang nénh ra Hoang Sa xem
xétdo dac dén day hru diu dé ghi nhy”.>®

Vao nim 1849, ndt ngroi Anh tén 1a J.Gutzlaff it vé hoat dong thu thé va hio vé
ngr dan @a vua VEt Nam trén gén dao Hoang Sa nhsau:

Chung tadd khéng nénrié cap dén quin dao Hoang Sa (Cét vang)gan by bién

An Nam khang 15-20 dm va rim trong ¥ d6 15-17 Bic va kinhdo 111-113

Dboéng, réu nhr Vua xt Cochin-Chinald khéngdoi hoi quin dao dy 1a aia minh

v6i nhiéu dao va gkenh it nguy hém cho ngoi di bién... Tir 1au doi, nhiéu

thuyén tir dao Hai Nam i d& hang am dén thaim cac bai i nay va tép tuc

hanh trinh @a minh &i bién Borneo... Chinh phAn Nam thy c6 tt thu loi

néu mot ngach thié dugc dit ra, béndp ra nhirng tning thuyén va nt trai quan

nhé & chd naydé thu thié tit ca khach véng thim va ko tro ngr dan @a hp.>®

Hoat dong aru tro caa Nha Ngugn cho cac tau thiyp neéc ngoai 4i nhitng khu wre
nguy hém ding d& duoc ghi chépdi. it nhat c6 hai trdng hop da dugc ghi chépdi d6 l1a
truong hop céac tau €a Ha Lan: tu Gootebrokj bhim rim 1634 #i ving bén cia guin
dao Hoang Sa va ba tau Ha Ldntir Nhat Ban dén Batavia vao #m 1714 gn quin dao
Hoang Sa bgip b&o>’ TAu cia Tuin phi Pa Ning ghi rim thir 11 tréu dai Minh Mang
(1830) cho kit vé& hoat dong aru tro tau budn éa Phap bchim ti Hoang Sa® Qudc Triéu
Chinh Bién Toét ¥u (Bién nién & Triéu Pai Quic gia) vao am 1836 ghi nAn, mjt tau
budn @a Anh b chim gin quin diao Hoang Sa. bin 90 thiy tha tir tiu nayda & ging hoi

> T4c va thrée ladon vi do trong tréu dai phong kén Viét Nam

5 Nhu trén.

%6 J.Gutzlaff, Geography of the Cochin-chinese Emfige). GEOGRAPHICAL SOC’Y LONDON 93-94 (1849).

57 Luu Vin Loi, tai lidu da trich dn bén trén& 5, trang 43.

58 Xem tai leu leu tri¥ tai Vién Han Nom, Vét Nam i ma VN/CT 1 Han, M M 11/27 (MM Q43/57), VN/ CT 3 Han
MM 11/27.6 (MM 43/59).
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dugc vao [ bién Binh Binh>® Trong fit ca cac twong hyp, cac Chla va Vuana triéu
Nguyén déu gitp cho b chd &, tién va thrc phim trude khi quay ¢ nuéc.

Thir nim, cac hanh & chi quyén cia Nha méc Viét Nam trén hai gin dao Hoang Sa
va Trong Sa éng duoc ghi chép trong nBu tac pAm do cac hc gia nuéc ngoai vét, bao
gdm ci céac cong trinh nghiénta cia Trung Qéc. J.B. Chaigneau, &van cia Vua Gia
Longdé viét hdi ky caa minh nlr sau:

Nam Ky, thuwc quyén cai qun aia Hoangité, bao @m vingdat chinh éia Nam
Ky, Béng Kinh, ndt phin cia wong qubc Campuchia, @t s dao khéng ngoi
& khdng xa B bién va qun dao Hoang Sa, do rimg dao nh, ghénh vada
khdng c6 danwe hop thanh. Chdén ram 1816, Hoangté méi chiém hiru guin
dao nay®

Ban Trich yéu Pja ly caa Y viét boi Adriano Balbi vao #m 1850 (trang 641) miéu t
Vuong Qe An Nam va céc lanh éhlién quan |a gén dao Hoang Sa, cadio Pirates va
Puolo Condor. Trong pin \é dia ly Trung Qic viét ciing ndt cudn sach, khdng co gh
naodé cap ¢én Hoang Sa va Twng Sa.

ThichPai San , nét vi cao ting drdi tridu dai Khang Hy,da viét trong cén Hdi Ngoui
Ky Sr (Tap I1l) nhu sau:

CAc bai catang a tram dim, chiu dai thim thim, ching biét bao nhiéu mad

dugc goi la “Van Ly Truong Sa”, mu tit ciing thy cé cay éi, nha dra. Cac tau
thuyén bi trai gio trai mroc tip vaodiy diu khéng tan natimg khéng go,

khéng nréc, try thanh madéi ma théi. Quandiy cachbai Viét bay ngay
duong, chrng hiy trim dim. Cac Qdc wrong thyi trugc hang Bm sai thugn

di danh cadi doc theo bai cat,ubm vang lac, khi @ cia cac tau thuidn hu

hong cht vaoday.®*

Céc s kién nayduoc lay tir cAc tai IBu lich sr va cac ghi chépua nhéu tac gi nuéc
ngoai khac nhau, éhién ring Chiia Nguén va cac Vuaiea Viét Nam trong giaioan treéc
thudc dia, c6 bi ich a1 thé tai cAc qin dao nay va tirc hién cac hat dong chi quyén tai do
khi khdng c6 mt qudc gia nao khac thhién ydinh chém cacdao nay.

Viéc tao dung chi quyén va quhn ly hanh chinhia cac Chuda va Vua Ngéy tai Hoang
Sa va Teong Sa catu hai yéu t ydmh va thrc €, theo nlr yu éu vé chiém hiru ddi véi
l&anh thd vo chi cua luat phap giéc .2

%9 Xem Quéc Tridu Chinh Bién Toat ¥u, tap 3, $ 104a, tru trit tai Vién Han-N6m, Ha Ni.
80 Le Me, moire sur la Cochichine de Jean Baptiste ChaigneaSaibes A, dans Bulletin des Amis du vieux Hue Rlo.
AuvrilJuin 1923, trang 25-83.

61 See SHI DA SHAN, HAIWAI JISHI (Record of Eventsf Overseas) 62 (2000); Record of Events of Owexseol. 3,
sheets 23b & 24b, The Tokyo Bunko - Oriental LibrpEzAEG 0.

52 pja vi phap ly ¢abao Eastern Greenland Case, taulda trich dn bén trén & 10, trang 45. Tai u viét: “M ot yéu
séch ch quyén khong chdya trén not vai hanhdong dac biét hay danh ngia nhr 1a mt hiép udc hay chugn nhrong ma
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Viét Nam la chi s5 hitu cia cac gén dao d6 trede khi ngroi Phapdén. Heinzingda
nhan xét:
Néu nhr théng tin Ich sr do Sai Gon cungap la chinh xac, ching ta cééth
chip nhin V6i tu cach nét qudc gia, Viet Nam drong nhr dang tté hién c6 bi
ich rd rang 4i quan dao Hoang Sa vao #h diém truéc khi Trung Quéc thé
hien 53

B. Tir diu thé ky 20 chodén khi két thic Chién tranh Thé giéi lan thi Il

Luat qubc t& vé thu dic Ianh tld da thayddi manh ng. Cé hai nguyénit bit busc lién quan
dén viéc chiém hiru thuc € duoc quydinh trongbinh uéc Berlin nim 1885. Luadau ching
chi dugc &p ding cho céac vungdat thuspc Chau Phi sad6 tré thanh nguyénit chung éa
luat phap qéc ¥ dé dinh hréng cho cac gi phap ¢ tranh clip lanh tt. CAc nguyénit
nay da duoc cing @ va phat tén boi nhiéu wu viéc lién quandén thu dic 1anh tho di voi
cacdao khong c6 ngoi ¢.°% Véi lanh thd vo chi, cac nguyénit thu dic 1anh thd 1a chém
hitu thuc t&, khéng giandoan va hoa binh, img nhr 1a phii chinh thrc cé théng béo ¢t
chiém déng va qugn aia cac bén yéu sach cho cac bén khac théng quank@aingiao. Doi
véi 18nh thd bi bo roi (terra res dereclictio) quic gia cé yéu sach énciing € phai chiém
hitu hiéu qua vingdat nay théng qua hib dong chém hiru lién i, hda binh va caustir bo
danh ngla chi quyén chinh tiirc aia quc gia & hitu 1anh t trege d6.%° Lanh th ciing c6
thé chiém hiru duoc thdng qua cach chéy nhrong tir qubc gia nay cho gic gia khac théng
qua ndt thoa thuin qudc . Viéc ar dung Vi luc d&é chiém hiru 1anh tid bi cim trong Hén
chuong Lién Hyp Quic va cac quydinh khac aa luat phap qéc . Trong giaidoan sau
chién tranh &nh, quyn dan éc tr quyét duoc cdng nin trong Iuit phap qéc té. Tat ca cac
hanhdong sr dung Vi luc haydan apdi vaoi cac dandc pha thupe déu phii chim dat dé ho
c6 the thuc hién mot cach tr do, hoa binh qudn cia minh nBm gianhdoc lap tron ven va
toan \en lanh t qubc gia § duoc ton tong®® Bat cr nd luc ndo nBim cin tré mot phin
hay toan b sy théng nhit qudc gia va toan en l&nh td 1a khéng tuan thhtheo cac mc tiéu
va cac nguyeénit dugc quydinh trong Hén chrong®’

Hai quin dao Hoang Sa va Twng Sa thac sr quan |y cia cac triéu dai Viét Nam 1€ tir
it nhat 1a thé ky 17. Danh ngta chi quyén ddi véi cacdao nayda duoc cang & va duy tri
trong nhéu thé ky truge khi ngroi Phapdén.

chi dya vao véc thé hiégn hanh % chi quyén bao @m hai nhané phii cung bn tai: y dinh va mong mén thuc hign chi
quyén va mdt sb hanhdong thre t cia hanh x chi quyén qubc gia.”
53 DIETER HEINZIG, DISPUTES ISLANDS IN THE SOUTH CHINSEA 25 (1976).
% MALCOLM SHAW, INTERNATIONAL LAW 502-507 (6th ed. @08).
% JAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 13839 (5th ed.1998).
% G.A. Res. 1514(XV)4, U.N. Doc. A/L.323 and Add.1-6 (Dec. 14, 19Gifled, Declaration on the Granting of
Independence to Colonial Countries and Peoplesjahl@iat http://daccess-dds ny.un.org/doc/RESOLUTIEEN/
(l}\;RO/152/88/IMG/NR015288.pdf?OpenEIement (trap &n cubi vao ngay 30 thang 3m 2012).

Nhu trén.
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Chinh qugn Phap théc tai Pong Drong chiu trach nhém quan B déi ngoai thay mit
Nha rwéc phong kén Viét Nam®® cong nlan ké thira quc giaddi vai quan dao Hoang Sait
Nha nréc phong kén Viét Nam® Chinh qugn thuc diada trién khai nhéu haat dong aing
cb danh ngia chi quyén di véi quan dao Hoang Sa nit cip gidy phép cho cac cong ty t
nhan khai thac cadio nay vao am 1898; chén bi xay cac cayién bén vao mm 18997°
va ar cAcdoan tdin tra va nghiénitau khoa fc bién tr nam 1925dén 1927. Nhéu ngh dinh
hanh chinhid dugc chinh qugn Phép thac ban hanh gin ly quan dao Hoang Sa. i Nghi
dinh $ 156-SC ban hanh ngay 15/6/1932, Toanéqidng Drong da thanh4p mot don vi
hanh chinh trén dm dao Hoang Sa i tén 1a “Delegation des Paracels” va sapmbécdao
nay vao inh Thra Thién. Nghdinh tiép theodé ngay 5/5/1939, Toan géty bong Drong
d& chia gén dao thanh 2 nhéndé 1&: “Nhém Ludi Liém” va “Nhém An Minh”. Mic du b
mat doc lap, Viét Nam \in tan dung it ca cac © hoi dé khang dinh quyén dan éc tr quyét
cia minh. Than Ting HW&, Thuong thr Bo Binh aia Triéu dinh An Nam, trong &c thr ky
ngay 3/3/1925 noi: “Cadao nho nay luén thdéc An Nam, khéng cé gi @htranh cai chugn
nay”.”* Ngay 30/3/1938, Nha VuaiB bai ra sic lénh khing dinh viéc sap nhp quin dao
Hoang Sa vadih Thra Thién. Mt don Vi canh sat tlrong xuyéndong quary day. Mot sic
[énh m5i do vua Bio bai ky, tang Huy chrong Long tinh chadon vi va cac § quandéng
quan trén gin dao Hoang Sa ladmg ching thém ¢ Viét Nam hanh & cha quyén trén cac
dao nay’?

Trong ki canh nay,doan thugn khao sat dabé déc Ly Chiin thec hién vao im 1909
dugc xem nhr 1& vi pram vao danh ngh chi quyén da duoc xac hp chic chin cia Viét
Nam ddi véi quin dao Hoang Sa. Theo ohtai liéu tham klo caa Trung Qiébc,” hai tau
chién aia Trung Qéc da tham hdm mot s5 dao thuwse quan dao Hoang Sa vao ngay
6/6/1909; b da c6 ndt sb hanhdong trong treng (Gim ad, bin dai bac) dé thé hién chi
quyén “lanh thd khéng tit xam paam cia Trung Qéc” va quay 4i Quang Chau vao ngay
7/6/1909. Phan tichyktai lieu tham ko nay § thiy doan khio sat im 1909dugc xem
nhu thuc hién st ménh phét hin cacdao bing cac hankiong trong tnrng nay. Hanhiong
nay khong th 1a king ching cho &p luan ring Trung Qéc da sy hitu quan dao tir thoi cac
triéu dai Tong, Minh hay Han. Lam sao Trung Quco ti¢ “phat hién” ra Ianh tld ma chinh
minh turéc d6 da  hitu? Cac géc gia xa x6i khac khéng tha khu wrc Bién Bong nhr 1a

% patenote Treaty, tagli d& trich dn s 25.

%9 Chemillier-Gendreau, taigii da trich dn s 6, trang 108. Condién ngay 4 thang 7am 1931 éa Tong Bc Pong
Duong Mr. Pasquier ét: “Annamda c6 quygn ké tir thé ky thir XVIIl. Do d6 Phap chcan don gian 1a thre hign quyén chi
quyén da ©n tai trudc do.”

" Nam 1898, ca nhan, Mr. Chabrigid yéu éu xin phép xay dng mbt co sv trén Hoang Sdé lam rvi chd tran cho ng
dan. Thang 6 am 1899, Bng déc Péng Duong P. Doumerda yéu éu Paris cho xay ft hai ding @i Hoang Sa. Ning
ké hoach da thit bai khéng c6 ngan sach. Xem Cong hanBb Ngaai giao gri Bo truong Bd Bién, Paris (14 thang 13m
1921), lru trit tai Bo Ngoai giao Gong hoa Phéap, AS 18-40, NS Trung&Qutai lisu 312, trang 16-18. Xem Lapique, tai
lidu da trich dn & 20, trang 610.

L Chemillier-Gendreau, taidi d& trich dn 6, trang 108.

2 To quoc, Them mot Chau ban khang dinh chu quyeangi®a (A new found imperial ordinence to regomfithe
sovereignty over the Paracels), HNSV NEWS (Dec. Z®9), available atttp://news.hnsv.com/viet-nam/them-mot-
chau-ban-khang-dinh-chu-quyen-hoang-sa-28924/ ¢ipyan cubi ngay 30 thang 3am 2012).

3 Xem bao Nhan dan ( ngay 25 thang %fnri975)
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B Pao Nha, Anh va Phap coamloat tai liéu va kBn dé ghi chép cac ha dong quin ly
hanh chinh¢a nha éc phong kén An Nam trén cadao nay. lap luan ring Trung Qéc,
qudc gia lang dging aia Viét Nam khong kit v& cac hanhiong nay la khong théy phac.
Néu nhr nam 1909dugc chon lam thoi diém két tinh tranh cp d6i véi tranh clip trén gén
dao Hoang Sa, rimg king ching chinh titc nay @a nmdi bén yéu sachésphai dugc xem
xét ky lugng koi toa an qéc €.

Quin dao Truong Saduoc Phap coi la 1&nh ¢hvo chi (terra nullius). Trén © i nay,
Ph&pda ar cac tau hi quandén chiém déng caadao vao mim 1930 va 1933. ¥ Sic lénh
vao ngay 26/7/1933, chinh dinyPhapda tuyén B viéc chiém dong quin dao Trudng Sa
d6i vai toan th gioi.” Hon thé nira, vao thang 12am 1993, Tidng déc Nam Ky, Ong J.
Krautheimerdd ky Ngh dinh & 4762-CPdé sap nhp Treong Sa vaoihh Ba Ra rim dudi
sy cai quin aia chinh qugn Nam Ky.”> Chi duy nHit c6 phin ddi cia Nht Ban dugc ghi
nhan trong lru trir.”® Truge khi Phap clim déng Trong Sa, Trung Qbc da c6 thaido hoan
toan thy o ddi véi Truong Sa. Bao caoia Chinh ph Trung Quc cong 1 tai Quang Chau
nam 1928, Céng hamia Phéaidoan Ngai giao Trung Qdc tai Phapdé ngay 29/9/19324n
khang dinh: “Nhém An Minh va Nhém i Liém thude quan dao Hoang Saab thanh phn
l&nh t6 tan cing @a Trung Qéc & phia Nam™’ Céac tranh cip vé mat phap lyddi véi
quin dao Treong Sa c6d 1a phre tap hon néu nhr chinh qugn Phép fn giit yéu sach ahn
quyén dbi véi Truong Sa cho minh. Tuy nhiédiéu nayda khong #y ra. Bing Hiép woc Ha
Long ky thang 3 #m 1949, Phap chinh &b chuyn giao cli quyén cho Nam K
(Cochinchina, théc dia aia Phap), baodmn quan dao Treong Sadugc Phap clim dong va
yéu sach anquyén ké tir naim 1933, cho chinh gép Bao Dai.”® DU cho qugn dbi vai quin
dao nay @a Nha méc phong kén Viét Nam c6 b mit hay tr bo, viéc chiém déng thre
cua chinh qu§n Phapdéi véi Truong Sadd aing & thém qugn lich sr caa Nha méc
phong kén Viét Nam.

Hiép u6c Hoa binh San Francisco kym 1951 ¢éng ung ho lap luan cia Viét Nam.
Theobiéu 2,doan (f) caa Hiép uwéc, Nhit Ban tir bo tit ca cAc qugn, danh ngta chi quyén
va yéu séackidi voi quan dao Hoang Sa va Twng Sa. Ong A. Gromyko, Btruong Nga
giao Lién X6 trong bi nghi San Franciscda dé xuat chuyén quyén quin ly cacdao nay cho
Trung Quc (Trung Qe ving mit tai hoi nghi), tuy nhiéndé xuit nayda b tir chbi boi 48
phiéu chbng trén 51 phkiu. Gin or trén cac @n ban aia Tuyén b Postdam va Tuyé&ndb
Cairo,Diéu 2 doan (f), lién quanién quan dao Hoang Sa va Tng Saduoc tach bét hoan
toan khbi cac khan muc dé cap dén lanh thd duoc tra lai cho Trung Qdc. Noi dung @ia
Tuyén [ Cairo im 1943 phan lgi l&nh tt ma NHt Ban phai tir bo tit ca quyén, danh

" JOURNAL OFFICIEL DE LA REPUBLIQUE FRANCAISE No. 26, 38 (1933).

S Chemillier-Gendreau, taidii da trich dn s 6, trang 111 & 225 (phluc 30).

8 Note du Service juridique du Ministere des aéfaietrangeres pour la Direction d’'Asie-Ocearies Septembre 1946;
Archives du Ministere des affaires etrangeetadRepublique Francaise, AS 44-55, Dossier 2a68¢gt16.

"7 Nguyén, tai ligu da trich din & 48, trang 232.

"8 Nhu trén, trang 242.
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ngha chi quyén va yéu sach lam bazio cacdao Thai Binh Qrong, cac vang lanh ththuse
Trung Quc, va cac ving lanh érkhacduoc chiém giit bang Vi luc. Tuyén 16 cam Kt “loai
bo Nhat Ban ra khoi cadcdao Thai Binh Drong...té lai cho Gng hoa Trung Hoait ca cac
l&anh thd nhr 12 Man Chau Ly, Banh élvabai Loan do NAt Ban da arép cia Trung Qéc
va loai bo Nhat Ban ra khbi cac ving lanh th khac ma méc nayda chém dong king vii
luc”.”® Quin dao Hoang Sa va Tong Sa khongiuoc dé cap nhr 14 1anh td caa Trung
Qudc trong cac bi nghi Cairo, Postdam va San Francisco. R8 rddgla cac lanh thNhat
Ban da chém bing i luc va ching nédugc hoan 4i cho chi cii. Tuy nhién, cac i nghi
qudc & nay tlim chi con khéngé xuat Trung Quc c6 chi quyén ddi véi hai quiin dao nay.
Su im lang aia Gong hoa Trung Hoa (ROC)itHo6i nghi Cairo va ki nghi Postdam &
quin dao Hoang Sa va Twng Sa 40 thanh Bng ching ching minh s thd o caa Trung
Qudc v6i cacdao nay®® Mat khac, & Hoi nghi San Franciscoam 1951, Thi tuéng, Bo
truong Ngai giao Tin Vin Hitu cia chinh ph Quic gia Viet Namda trinh trong tuyén 6
ring hai qén dao Hoang Sa va Tiong Sa la aa Viet Nam® Tuyén 16 nay khong gp phai
bit cir phan d6i ndo @ia cac phaidoan tham gia éi nghi. Khi Nhat Ban tr bo Hoang Sa va
Truong Sa, rd rang handbng nay cé ¢i cho Viét Nam vi Vit Namda xac dp dugc chi
quyén trén hai gén dao nay fr l1au doi trude khi Phapdén @6 ho Viét Nam va tede Chién
tranh T gi¢i 1an the Il. Biéu nay ding dang trong tedng hop quin dao Truong Sa, vi
trugc Chién tranh T gioi 1an 1l Nhat Ban |1a redc duy nfat tranh cai ¢ chi quyén aia
Truong Sa i Phap.

Céc hp luan do céac hc gia Trung Quc dua ra la Congréc Phap — Thanh ngay
26/6/18872 dit Hoang Sa va Twng Sa thac vao Trung Qbic do rim vao phiabdng dia
kinh tuyén 108d6 Bong 1a khéngitng vi Conguéc d6 khdng &p dng cho caeiao ngoai
Vinh Bic Bo. Hon thé nita, Congudc nayda duoc thay tié khi Trung Quc va Vist Nam ky
Hiép dinh Phaniinh cac Ving néc Lanh Hi, Pic quyén Kinh € va Tkem luc dia i Vinh
Bic Bo vao ngay 25/12/2008.

® Xem Tuyén b Cairo rim 1943, co4i http://avalon.law.yale.edu/wwii/cairo.asfruy cip lin cui ngay 30 thang 3am
2012).
80 Xem Chemillier-Gendreau, tagli da trich dn $ 5, trang 120; Ngun, tai lidu d trich dn & 48, trang 242-244.
81 Xem LE MONDE (Sept. 9-10, 1951).
82 Xem thém Coéng hamia Phaidoan Ngai giao Gng hoa Trung Hoa “( ROC”ui Phapdé ngay 29 thang 9am 1932.
Nguyén, tai ligu da trich dn ¢ trén $ 48, trang 232. Nhan dan Bthbao Bic Kinh & 3 thang 7 am 1956, cac éc gia
Trung Quéc cho &ng quin dao Hoang Sa va Tong Sa Bm phiadéng dia bién gi theo nhr Hiép dinh Phap — Thanh
ngay 26 thang 6am 1887, néi cach khac, 188 03'13” Pong dodé thwc vao khu we quan ly caa Trung Qéc. Trén
thuc #, ndi dung hép uéc Phap-Thanh 26 thang @m 1887 vét: duong bién gbi nam-bic chay quadiém phiadéng @ia
dao Tra Khiu hay Tra @ hinh thanhiuong bién gbi ciing duoc thudc vaodia ptin cia Trugn Qéc. bao Kao Tao va cac
dao khac phia tagtuong trung tugn thuwe dia phin cia An Nam”. Mic dich aia higp udc la dinh i cacdao trong \n
DPoéng Kinh. Hip udc khdngdé cip dén hai quin dao Hoang Sa va Tiong Sa.
8 Zou Keyuan, The Sino-Vietnamese Agreement on Meeit Boundary Delimitation in the Gulf of Tonkin4 CEAN
DEV. & INTL. L. 22-24 (2005); Hong Thao Nguyen, kitime Delimitation and Fishery Cooperation in fhenkin Gulf,
34 OCEAN DEV. & INTL. L. 41-44 (2005); Ted McDormaPeople’'s Republic of China-Vietnam, 5 INT'L MAR.
BOUNDARIES 375513758 (2005).
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C. Sau Chén tranh Thé giéi lan thi Il

Sau Chén tranh TR gisi 1an thi Il, Cong hoa Trung Hoa céin phin phiadéng dia quin
dao Hoang Sa va Itu Abal{o Ba Binh theo éng Viét), mot dao thupc quin dao Treong Sa.
Cung thvi gian, Phap va Chinh gély Bao Dai tai chém phén phia tay ¢éa Hoang Sa va ét
s6 dao aia Trrong Sa. Phn phiaddng @ia Hoang Sa thic quyén quan ly cia Gong hoda
nhan dan Trung Hoartnim 1956. Phn phia tay ga Hoang SaibTrung Quc st dung Wi
lwc chém vao im 1974. ®ng hda nhan dan Trung Hoa é@hiduoc quyén kiém soat not
s d4ao tai Truong Sa 4n dau tién vao am 1988 thdng qua §& Sr dung Wi luc. Ké tir do,
Trung Quc d& mo rong kiém soat l1éndén 9 dao da i khu wec quin dao Truong Sa.
Philippines én dau tién vao am 1978 chinh thc yéu sach ahquyén véi hau nhr toan o
quan dao Truong Sa (@i tén 1& Nhémdao Kalayan — Nhéndao Tu do, KIG) theo cachiam
goi cua Philippines), & dao Treong Sa. Malaysia yéu sachichuyén vsi phan phia nam
cua quin dao Treong Sa théng qua & phat hanh cacib d6 vao rim 1979. Trong & canh
nay, im 1976, moc Viét Nam tiong nhit tiép tuc duy tri quandiém la danh ngfa chi
quyén cia Viét Namdéi véi Hoang Sa va Trong Sa,dugc cing & mot thoi gian dai i
cac Vua va Chla Ngéy ding nhr 1a cac chinh qudn Phap théc va Sai Gon, ara bao gb
bi tir bo ca. Viét Nam Gng hoa t#p nhin danh ngta chi quyén, quyén va cac yéu saclrt
Phapddi véi cacdao phu kyp voi Hiép dinh Geneve #m 1954 — Ba Hip dinh ¥ Nging
chién vsi Viét Nam, Lao va Campuchf4.La bén @m giit danh ngia chi quyén hop phap
trén hai gén dao Hoang Sa va Twng Sa, Nam \dt Namda thrc hién t6 chrc quan Iy hanh
chinh, khai thac kinkétva bio vé hiéu qua hai quin dao nay.

Nam 1956, B Kinh té cia Viét Nam Gng hoada cip phép khai thac phan chim trén
dao QuangAnh, Hiu Nht va Pht LAm cho Lé 4h Cang. Nm 1959, giy phép éng duoc
cap cho Céng ty Pét-phat Vist Namdam nhiém viéc khai thac phan chim chign tn nam
1963. Nim 1973, nét nghién &u chungda duoc trién khai i Cong ty vaddi tac NHit Ban
- Tap doan Marubeni. ¥ mit hanh chinh, ¢in dao Hoang Sata duoc chuyén tir tinh Thra
Thién sangihh Quing Nam theo Nghdinh 6 N 174-NV ngay 13 thang 7am 1961. Hi
quan VBt Nam Gng hoada tuan tra throng xuyén 4i cac ving eéc quanh khu we céac
dao.

Déi véi Truong Sa, hi quan VEt Nam Gng hoadd dén Truong Sa va dng bia tié
hién chi quyén vao ngay 22 thang &m 1956. \6i Nghi dinh 143/VN ngay 20 thang 10
nam 1956, gan dao Trudng Sadd duoc sap nAp vao tnh Phréc Tuy. Tr 11 dén 16/6/
1961, cac taudvé Vanbon va Van Kiép (HQO2 va HQO6}ia dugc diéu dén tudn tra cac
dao Song Tr Pong, Th T, Loai Ta va An Bang théc quin dao Trudng Sa. Cadon vi hai
quandén dao Truong Sa, An Bang, Lo Ta, Th Ta, Song Tr Péng, Song ¥ Tay, Nam ¥t

84 Zou Keyuan, The Sino-Vietnamese Agreement on Meeit Boundary Delimitation in the Gulf of Tonkin4 CEAN
DEV. & INTL. L. 22-24 (2005); Hong Thao Nguyen, kitime Delimitation and Fishery Cooperation in fhenkin Gulf,
34 OCEAN DEV. & INTL. L. 41-44 (2005); Ted McDormaPeople’'s Republic of China-Vietnam, 5 INT'L MAR.
BOUNDARIES 375513758 (2005).
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nam 1962, 1963 va 1964 am muc dich drng cac 6t chi quyén ddi véi cacdao nay. Ngay
6 thang 9 am 1973, wi Nghi dinh N 420 — BNV/HCDP/26, chinh piViét Nam Gng hoa
d& sap nhp quin dao Truong Sa vao xa Rigc Hai, huyen Bat Do, tinh Phrdc Tuy®®

Viéc chém giir quan dao Hoang Sa dng i luc vao mm 1974 éa Trung Qéc la vi
pham c&c nguyénit oo ban cia luat phap qéc & va khéng th tao ra ndt danh ngie phap
ly cho quin d¢ao nay. Quardiém nayda dugc khing dinh chic chin nhiéu lan trong cac Séach
Tring do B) Ngaai giao Viét Nam phat hanh cViét Nam Gng hoa va 6ng hoa Xa hi
chi ngha Viét Nam)®® cac Tuyén 6 caa Chinh ph déi véi cac viing bin caa Viét Nam va
vé duong @ s vao cac am 1977 va 1982; Nghquyét 1994 @a Qubc hoi phé chidn
UNCLOS va céc phat &i chinh thic cia lanhdao Viét Nam. Vi di, Tha tuéng Nguyn
Tan Diing d4 tai khing dinh tnréc Qubc hoi vao ngay 25/11/201%ng: “Ching ta c@iy da
bang ching lich sr va phap lydé khing dinh Hoang Sa va ®bng Sa la aa Viét Nam.
Chung tadd kiém soat hai gan dao nay it nlat tir thé ky 17, khi chra cé nét qudc gia nao
yéu sach clnquyén ddi véi hai quin dao nay”®’ Hién nay, Vit Nam kém soat bn 20dao,
bai catda thubc quan dao Truong Sa.

Trung Quc giir quandiém ring quin dao Hoang Sa va Ting Sa thac chi quyén aia
minh va Vit Namda hon mot lan cdng nén chi quyén cia Trung Quéc ddi véi cacdao
nay®® Yéu sach nayuh trén Iirc thr caa Thi twéng Plam Van Bng gii Tha teéng Chu
An Lai nim 1958 lién quadén chiéu rong aia cac vung lanhdh caa Trung Qéc, Tuyén b
cia Chinh ph Viét Nam Dan ch Cong hoa phn khang véc Chinh pli My an dinh khu
vuc chién dau aia hrc lwong Vi trang My nam 1965, va phat Bu cia Thr trusng Ngai
giao Ung \an Khiém vao Bim 1956. Ora vao cac ing ching nay, Trung Qdc tuyén 1
rang Viét Namda cong nan chi quyén cia Trung Qéc ddi véi hai quin dao Hoang Sa va
Truong Sa®° Chiing t6i 8 khong xem xét phat &i cia 6ng Ung \in Khiém i vi khéng
c6 hing ching trung &p. Ong Ung \Mn Khiém khéng c6 qudn han céng nkhn hay r bo
l&nh th6. Bai phat bdu, réu ©n tai, khdng dén ra trong bi canh dam phan @ 18nh tH. Hai
tai lieu khac phi duoc xem xét trong &i canh Viét Nam b chia dct trong giaidoan 1954 —
1975 clng % méi quan & cuc ky gin bo gira hai mée xa i cha nghia Viet Nam va
Trung Quc “vira laddng chi vra 1& anh em®?

8 vy Théng tin va Bao chi, BNgaai giao Viét Nam, chi quyén Viét Namdéi véi Hoang Sa va Trong Sa (1979) [Séach
trang Viét Nam 1979]; Sach dng Viét Nam 1981, tai Bu da trich dn s 30; Sach tng Viét Nam 1988, tai u da trich
dan & 7.

8 Nhu trén

87 Ban Bien Tap, Vietnamese PM Nguyen Tan Dung’s angibry report at 2nd session of 13th NA, (D6c2011),
available at  http://nguyentandung.us/viethamese-pm-nguyen-tam-gdexplanatory-report-at-2nd-session-of-13th-
na.html (last visited on Mar.30, 2012).

8 Su Hao, China’s Positions and Interests in ®auth China Sea: A Rational Choices in its CooperatPolicies
(CSIS, 2006), available athttp://csis.org/publication/chinas-positions-antenests-south-china-sea-rational-choices-its-
cooperative-policies (last visited on Mar.30, 2012)

89 Austin, tai léu dé trich din s 6 trang 126-130. Xem taili Bo Ngaai giao Trung Qdéc va céc tai Bu khac lién quan
dén viéc Chinh pli cong nlin Tay Sa va Nam Sa tha |&nh t cia Trung Qédc (1980).

9| uu, tai lieu da trich dn $ 6, trang 75-78.
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Ngay 4/9/1958, bde cha byi Ham doi 7 caa Hai quan My trong khu wic eo bén Pai
Loan, Trung Qtc théng béo tuy@ndma rong chéu rong 1anh li ra 12 Hi ly. Tuyén b
nay ap dng cho @ Trung Quc dai luc va it ca cacdao thuye Trung Quc bao gm Tay
Sa, Nam S&' Ngay 14/9/1958, Tintuéng Plam Vin Bong gii thu cho Thi twéng Chu An
Lai: “Chuang toi xin trAn tsng bao tindé ddng chi Tng Iy ré: Chinh ph nudc Viét Nam
Dan chi Cong Hoa ghi nhn va tan thanh4m Tuyén b ngay 4 thang 9am 1958 éa Chinh
phi nudc Cong hoa Nhan dan Trung Hoa, dtidinh \é hai phan caa Trung Qéc”. Trong
Sach Ting rim 1979, B Ngaai giao Gng hoa X& Bi cha ngha Viét Nam da tuyén b
rang cach Hu cia Trung Qéc & birc thr ngay 14/9/1958t@ Thi tuéng Plam Vian Bdng
la cong n#in chi quyén cia Trung Qubc ddi véi cac quin dao Hoang Sa va Twong Sa la
xuyén tc, khi ma nuc dich va ham y @a céng ham dmhim céng nlin chiéu dai 1anh Ai
12 hai ly cua Trung Qédc.* Liéu ar im lang \é tinh tang aia Hoang Sa va &ng Sa trong
birc the cua Thi tuéng Plam Vin Bong céduoc coi nhr 1a ar ngdim céng nén dbi véi chi
quyén cia Trung Qdc trén hai gén dao nay? Léu né céanh hrong phap Iy nao rim loai

bo Viét Nam khong con quin doi hoi cha quyén trong trong lai? Cau t 16i 1a “khong”.®

Mét hanhdong don phrong  tao ra Hu qui phap Iy it buc cho qéc gia thrc hién
néu nhr hanhdong don phrong nayduoc thec hién trong plam vi gisi han cia thim quyén
qudc gia, phu bp voi cac quydinh aia ludt phap géc t& va khéng traiddi voi cAc nguyén
tic jus cogengcac nguyénit bit busc khdngduoc vi pham) cia luat qubc & . Muc dich
that sr caa qubc gia khi c6 tuyén ddon phrong néndugc dién giai mot cach én trong. Cac
han ché sy doc lap aia cac gdc gia do @y khong i suy dén.®* Toda An Cong ly Qéc t
(ICJ) trong w Thir vii khi hat nhan (Nuclear Tests Cas# nhic lai 1ap luan: “Mét khi cac
quic giada ra cac tuyéndhan ché sy tw do hanhdong trong trong lai cia ho thi mot s
giai thich fan ché 1a dn thiét”.*® Qua thrc tién hat dong aia cac qdc gia va cac phan
quyét cua Toa® Uy ban Luit phap Qudc t (ILC) da c6 hwong din xacdinh cac hankiong
don phrong va héu luc phap ly éa ching’’ Theo nlx ILC, dé xac dinh cacanh hréng
phép ly @a cac tuyén & don phrong, én thiét phai xem xét i dung, hoan @nh thrc ¢

1 Xem tuyén b Lanh hi caa Trung Qéc, 1:28 PEKING REV. 21 (Sept. 9, 1958).

92 Vietnam White Paper 1979.

9 Xem thém gii thich chinh titc, Sach Ting Viét Nam Vietnam White Paper 1988, t#iuida trich dn < 7, trang 20-
23.

% The S.S. Lotus Case (Fr. v. Turk.), 1927 P.C.88r(A) No. 10 (Sept. 7)it
http://www.worldcourts.conpcij/eng/decisions/1927.09.07_lotus.htm (last gsibn Mar.30, 2012).

% Nuclear Tests Case (Austl. v. Fr.), 1974 1.C.J. 26/4; Nuclear Tests Case (N.Z. v. Fr.), 1974 |.C.3, 447.

% |sland of Palmas Arbitration (Neth. v. U.S.)R8port of International Arbitral Awards (U.N. SeB39, in DAVID
HARRIS, CASES AND MATERIALS ON INTERNATIONAL LAW 19@5th ed.1998); Legal Status of Eastern
Greenland Case, supra note 10; Temple at Préaa¥iCase (Cambodia v. Thai.), 1962 1.C.J. 6 (JupeNiBth Sea
Continental Shelf Case (Ger. v. Neth.), 1969 |.36J B0 (Feb. 20); Burkina Faso v. Mali (Frontier Dispute986 1.C.J.
574 (Dec. 22); Nuclear Tests Case (Austl. v Fr.)at®53-267; Nuclear Tests Case (N. Z. v Fr.4&7-473; Application
of the Convention on the Prevention and Punisiimef the Crime of Genocide Case (Bosn.& HerSerb. &
Montenegro), 1996 I.C.J. 622 (July 11); Pedra Brahdau Batu Puteh Case, supra note 10.

9 U.N. International Law Commission, 58th sessO&Q Guiding Principles Applicable to UnilaterdDeclarations of
States Capable of Creating Legal Obligations, alsbélat
http://untreaty.un.org/ilc/texts/instruments/enigliraf®20articles/9_9_2006.pdf (truge lan cubi ngay 30 thang 3am
2012).
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cua cac tuyén ddon phrong duoc dua ra va cac pim tng ma cac tuy@ndonay gay ra. Nt
tuyén b don phrong $ dan dén viéc quic gia ko ra né Bt bupc phai thuc hien cam Kt nay
chi khi néduogc tuyén b trong caadiéu khain au thé va ré rang. Trong tidng hop ¢ nghi
ngo nhu 1& pham vi trdch nhém thec hién tir cac tuyén & nay, trach nidim thec hién s chi
dugc dién giai mot cach kn ché. Khi dién giai néi dung @a cac dng nghia w thuc hién
nhur vay, viéc dau tién quan wng nHit [a xem xét Ai dung vin ban cia tuyén B cung \bi
bdi canh va hoan anh tuyén b nayduoc dua ra®®

Khi &p ding céc leéng din nay, chiing ta c6 éh sb danh gia ¢ noi dung van ban birc
thu caa Thi tuéng Plam Vin Bong, va hoananh vin ban nayduoc viét.

Truéc tién, vao thi diém dé, Viét Nam Dan ch Cong hoa khong Km soét hai gan
dao Hoang Sa va Twong Sa. Theo Hp dinh Geneve, \& Nam h tam thoi chia lam hai
khu wrc quin ly hanh chinh & ranh gbi & vi tuyén 17 trong khi ch doi théng nHit théng
qua Hng tuyén ar. Trung Quc 1a mdt bén ky Hép dinh Geneve. Hai din dao Hoang Sa va
Truong Sa Bm dudi vy tuyén 17 thwe quyén quan ly caa Viet Nam Gng hoa. Vao tbi
diém nay, Vet Nam Dan ch Cong hoa khdng cé danh righphap lyde jurevé cha quyén
ciing nhr khéng thrc hién chi quyén de factotrén thrc t trén hai gan dao Hoang Sa va
Truong Sa. N6 khong cé qéy tir bo déi véi 1anh thh ma né khong @ hiru.%® Tham chi cac
chinh qugn mién Nam Vit Nam, hai chinh phddi 14p, Viét Nam Gng hoa va Chinh gh
Céach mang Lam thvi Cong hoda mén Nam Vist Namduoc thanh 4p ram 1969, chcé quyn
quan ly dbi voi hai quin dao nheng khéng c6 qudn chuyén nhrong kit c phan 1anh t
nao cho nga qudc. Nam 1974, Chinh phCéch mang Lam ttyi Cong hoa mén Nam Vit
Nam da phin d6i manh g viéc Trung Quéc sr dung Wi luc tai Hoang Sa khilua ra tuyén
bb 3 diém.'*°

« Cha quyén va toan en lanh 6 1& nHing Vin d thiéng liéngddi voi moi dan e
« Giita cac méc lang géng c6 nhéu wu tranh cip vé vin dé bién gbi l&nh th do
lich gr d¢ lai. CAc tranh cfip d6 c6 khi &t phac tap, doi hoi dugc xem xét k cang;
va
« Cac nr6c lién quan phi cing nhau xem xétam dé trén tinh tln binhdang tén
trong n nhau, &u ngh va lang ging ©t, va gai quyét van dé bang throng
luong.
Tuyén I cong nfn sr ton tai caa tranh chp, nhic lai ring chi quyén va s toan en lanh
thé 1 nhirng van dé thiéng liéngddi véi moi dan e va kéu gi dam phan. Ngay 14/2/1975,
Bo6 truong Ngai giao Viét Nam Gng hoadd cdng b sach ting & cac qugn lich sr va
phap ly @a Viét Namdéi vai hai quin dao Hoang Sa va Tiong Sa. Phidp voi nguyén ic

9 Nhu trén,diéu 3va 7 '
99 Chemillier-Gendreau, taigii da trich dn £ 6, trang 130.
10054¢h ting Vist Nam 1981, tai fiu da trich dn $ 30, trang 139.
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tén trong toan ¥n Ianh thd va quyn tr quyét duoc quydinh trong It phap géc € va Higp
dinh Geneve,&phian cac phn lanh td caa Viét Nam phi duoc dinh doat boi nguoi dan
cia dat nuoc thing nHit. Viét Namduogc thdng nHit vao im 1976 va ¢ quandai dién cao
nhat caa ngroi Viét Nam la Qéc hoi da duoc biu vao mm 1976. Vet Nam tiong nhit, goi
tén la Gng hoa Xa hi cha nghia Viét Nam I thira lanh tl tir Cong hoa mén Nam Vit
Nam théng quadhg tuyén ar vao rim 1976. Hén phap Vet Nam rim 1980 va 1992, Ngh
quyét caa Qubc hoi nam 1994 va Lat vé bién gisi quic gia rim 2003déu tai khing dinh
rang hai qén dao Hoang Sa va Tiong Sa la mt phan oia 1anh tid Viét Nam.

Tha hai, Hén phap Vet Nam rim 1946 va 1957 quitinh rfing viéc chuyn nhrong
lanh th phai dugc quyét dinh théng qua tmg ciu dan y. Tuyén dcaa thi tuéng Plam Vin
Pong khéng cé Hiu luc phap lydé tir bo 1anh th. Trong trong hop lién quandén chi
quy&n ddi véi cac dao Pedra Branca/Pulau Batu Puteh, Middle Rocks, médthSLedge
(Malaysia/Singapore) lién qualén lap luan aia Singaporeing Chinh qugn Johorda cong
nhan chi quyén aia Singaporetéi véi cacdao nay'® Toa anda cé quaniiém khong xem
xét tra 16i cuia Johor c6 tinh Bh phap vi nghia ©o ra tacdong phap ly quét dinh déi voi
Johor'®? Loi van trong thr cia Tha tuéng Plam Van Bong khong cé &t cir tinh hén phap
naodéi voi 1anh thd caa Nam Vet Nam. Dod6, bic the nay khéng cé Bu hec phap ly
quyét dinh d6i véi sb phan aia Hoang Sa va Wibng Sa.

Thir ba, Vit Nam Dan chh Cong hoa khdng bao gjiphia nhan cac yéu sach va cacdho
dong khing dinh chi quyén ddi véi Hoang Sa va Tong Sa éa Nam Vit Nam. Neu nhur
bic thr caa Thi teéng Plam Vin Bong da céng nhn chi quyén cia Trung Qiéc, brdc
logic tiép theo & 14 tuyén 16 phi nhan chi quyén cia Viét Nam Gng hoabiéu nay khéng
bao gir xay ra, c trong rim 1956 va am 1974. V&t Nam Dan ch Cong hoa ¥n tiép tuc
ung 1 1ap tredng aia Chinh ph Cach nang Lam thi Cong hoa mén Nam Vit Nam.

Tha tu, tén @i caa vin kan tiéng Trung Qédc nim 1958 1a Tuyén & Vvé Ianh Hi cua
Trung Quc. Buc thr cia thi tuéng Plam Van Bong cong nin vadong y quyét dinh lién
quandén chiéu rong 12 hi ly cua 18nh Bi Trung Quc. Bic thr nay khdng cha dung kit
ctr s tir bo cacdao co bi cho Trung Qdc. Viéc chuyén chi quyén 1anh th tr mot qudc gia
nay cho mt quc gia khac thong duoc thee hién thong qua Bp uéc. Ngay sau khi dc
khang chén chbng thrc dan Phap #ng loi, ngay 2/11/1957Uy ban Trungrong aia Dang
Lao dong Viét Nam da gri thu dén Trunguong Pang Gong sin Trung Quc dé xuat hai
Pang éim quyén tén tong nguyén g status quacac \in dé tranh clp 1anh td do lich sr
dé lai, va gii quyét tat ca tranh ctip théng quatam phan hoa binh vaoaihdiém phu hp.
Buc thr thang 11/1957 ét: “V an dé bién gbi 1a mot van dé quan tong din duoc giai quyét
thong qua cac nguyéict thrc dinh aia luat phap hay do quy dinh aia hai chinh pii’.*%

101 Chi tiét, xem S. JAYAKUMAR & T. KOH, PEDRA BRANCA: THE ROAD TaOHE WORLD COURT (2009).

192 pedra Branca/Pulau Batu Puteh Case,aifi trich dn s 10, trang 227.

193 vy Duong Ninh (ed.), Bien gioi tren dat lien VieaM-Trung Quoc [ChinaVietnam Land boundary], Hanoi (Cong
An Nhan Dan ed. 2011).
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Vao thang 4/1958, Trungong Bang Gong sin Trung Qibc da c6 phan tng tich arc ddi Véi
thu cia Dang Laobong Viét Nam. Van dé tranh clip 1anh 6 do lich sr dé lai duoc hiéu 1a
chi lién quandén van dé bién gbi trén kH; khéngdé cap dén treong hop tranh clp caa hai
quan dao Hoang Sa va Tvng Sa. Trong aic chién ching My cau neéc, hai nrge da dong
y ring cac tranh dp oia hai nréc s duoc giai quyét trong ndt thoi diém thich lop théng
quadam phan. Th cuia Thi tuéng Plam Vin Bong khéng Bm trong Ibi canh tranh chp
gita Ha Nbi va Bic Kinh. ICJda phan quét: “Khong gi co thk ngin cin cac béntat thoa
thuan bing condudng thong throng, d6 & mt thoa thuin voi diéu kien codi co lai”. 1% Mot
sb tAc gh d& so sanh e thr caa Thi teéng Plam Van Bong Wi Tuyén [ Ihlen trong w
an dao Greenland® Tuyén 1 Ihlen duoc dua ra trong Bi canh tim kém giai phap cho
Greenland va Spitzberg. Tuyéé thlen khéng phi 1a “cho khdng” (“open-handed”). Tuyén
bd nay céng niin chi quyén cia Ban Mach ddi véi Greenlanddé doi lai viéc Pan Mach
céng nkn chi quyén cia Na-uyddi véi Spitzberg. Thr caa Thi tuéng Pham Van Bdng
khéng chira dung dic diém cddi c6 lai. Do d6 rit kho co tl xem xét Thr cia Tha tudng
Pham Vin Bdng nhr 1a tir bo cha quyén dbi véi hai quin dao Hoang Sa va Twng Sa.

Tha nam, trong céc chién, Viét Nam phi thudc rat 16n vao 1§ tro vat chit tir Trung
Quéc. bidu nayda dat Ha Noi vao thé kho xir. Birc the chi ung b viéc ap ding nguy@nic
12 hii ly cho chBu rong lanh ki. Day 1a nmdt hanhdong thé hién thién chi @ma Bic Viét
Namung b Trung Quc, dang phi d6i mat véi nguy @ bi My xam krgc khi nréc nay
lyc dwa tau san bay vao hiodong i eo bén Pai Loan. VEc kao lvu tinh tang aia quin
dao Hoang Sa va Twng Sa khéngtuoc thé hién trong lirc thr vi Tha tuéng Pham Van
Dbdng khdng c6 qudn han dbi voi hai quin dao nay.

Nha nghién ¢u Monique Chemillier Gendread& nhin xét: “bang la cong hamua
Pham Vin Bdng cH hét sic han ché trong ghi nin va tan thanh quéy dinh \é chiéu rong
lanh ki cua Trung Qéc. Thit khéngdingdé khing dinh ring Viét Namda “thira nkin yéu
sach @a Trung Qubc” ddi véi hai guin dao”.°® Khéong bén nao, &t Nam Dan ch Cong
hoa hay V&t Nam Gng hoa céng rim chi quyén cia Trung Quc déi voi Hoang Sa va
Truong Sa.

Vay liéu the caa Thi teéng Plam Van Bong c6 to ra hgu luc caa nguyénic estopel
(hguyén fic mic nhién thra nkin)? “Anh khong th vira c6 chéc banh 4i viraan hét né” 1a
nguyén ic ngin ngra cac qdc gia c6 hankiong khong nht quan gaydn hai dén cac qéc
gia khac'® Theo lan Brownliedic diém oSt 16i cua nguyénic estoppela nhan é hanh x

104 Burkina Faso v. Mali Case, taéli da trich dn s 94, trang 574.

105 Xem Austin, tai Bu dé trich dn & 6 trang 125-130, 149; R. HALLER-TROST, THE CONTEBI MARITIME
AND TERRITORIAL BOUNDARIES OF MALAYSIA: AN INTERNATIONAL LAW PERSPECTIVE 321 (1998);
Daniel Dzurek, The Spratlys Island Dispute: Whaisfiest?, 2 MAR. BRIEFINGS 53 (1996); Jianming Shen,
International Law Rules and Historical Evidencag®rting China’s Title to the South China Sea Istan?l1
HASTINGS INT'L & COMP. L. REV. 57 (1997).

108 Chemillier-Gendreau, taidii da trich dn 6, trang 129.

197 Fisheries Case (U. K. v. Nor.), 1951 1.C.J. 116; plenof Preah Vihear Case, tailida trich dn s 94, trang 6 & 26.
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gay 6n hai nghiém tong cho bén khéc, dootdya vao cach hanhixdé dé thayddi quan
diém caa minh va phi chiu mot 5 tén hai.*® Trong w tranh clip thém luc dia Bién Bic,
toa ICJda phan quét: “Bén dra vao nguyénit estoppelphai chi ra, cung ¥i mot sb diéu

kién khac, 1a minkia c6 cac hantiong dac biét do dra vao phat Bu cia bén kia™?®

Buc thr caa Thi tuéng Plam Van Bong khéngdap ang day da cacdiéu kién, dac bist
la didu kién cin thiét “vi phat béu nay ma gaydn hai cho bén khac” €a nguyén ic
estoppelgay ra cho Trung Qie. Trudc tién, Trung Qbc khéng cling minhdugc quan
diém cia minhddi véi hai quin dao Hoang Sa va Twong Sada ki thayddi va hi thiét hai do
dra vao tuyén & cua Bic Viét Nam. Thir hai, Trung Qéc da gi im ling d6i véi tuyén
cua My lién quandén khu wec tac chén oia lyc lvong Vi trang My tai Bién Péng vao Bm
1965, bao §m quin dao Hoang Sabiéu nay léu cé cho thy Trung Quc thd o trong vic
bao vé yéu sach anquyén aia minhddi véi Hoang Sa khi bnudc ngoai xamuoc? Thi ba,
nguyén ic estoppelkchi dugc ap ding cho cac haniong aia mdt bén & mot van dé trong
mot giai doan lién wc trong Ich sr. Trong twong hyp ndy, nguyénit estoppelduoc ap
dung nhr thé ndo cho cac tuyéndbcaa hai chinh ph khac nhaui6 la Viét Nam Dan ch
Cong hoa va @ng hoa Xa ki chu nghia Viét Nam? VEt Nam Dan ch Cong hoa thi khéng
c6 thim quyén d4i véi hai quin dao Hoang Sa va Twng Sa. ®ng hoa Xa hi chi nghia
Viét Nam & nha néc ké tuc caa Viet Nam Dan ch Cong hoa va Vet Nam Gng Hoa va c6
quyén hra chon quyén va nglia w cia bén naaié ké tuc. Cong hoa Xa hi chu ngha Viét
Nam thra k& quyén va cac handong aia Nam Vét Nam, \bn 1a bén duy ndt cé quin tai

phanddi véi Hoang Sa va Tong Sat*?

3. Lap trwong ciaa Viét Nam vé cac ving bén quanh dao

Sy phét trén aia Luat bién qubc t& 1am niy sinh nhiing Vin dé lién quandén phandinh bién
giita cac dc cb hy bién tiép gidp va cacwdc co kv bién dbi dien. Nam ¢ giira Bién Bong,
Hoang Sa va Tiong Saanh hrong tnrc tiép dén van dé phandinh bién gita cacdao xa by
va lanh ti6 dat lién caa cac méc ven bén. Diéu do co taaddong lon dén viec mo rong thm
luc dia, tr do va an ninh hangih va quan ly ngn tai nguyén. Coéngdac Lién Hop Qubc
vé Luat bién (UNCLOS)d4a o ra ndt dang tranh chp méi tai Bién Bong. Phandinh bén
cia cacdao xa by co mbi lién hé chit ché voi viéc xac p chi quyén déi véi cacdao xa by
va quy clé phap ly éa cac vung Bin. O phin ndy, chiing tadsxem xét dp truong aia Viét
Nam \é cac ving ln quanhdao. Ba cau hi s& dugc xem xét: quadiém cia Viét Nam &

198 Brownlie, tai ldu da trich dn s 63, trang 646.

199 North Sea Continental Shelf Case, téi lid trich dn 94, trang30.

110 chemillier-Gendreau, taidii da trich dn s 6, trang 130. \at:“thuc t |a trong thvi diém dic biét caa sr chia ét gitra
Viét Nam trong ich st lam cho v tri caa Vist Nam b mo nhat. Viét Nam tiéng nhit hién nay pli quyét dinh thrc thé nao
minh K thira ddi véi van dé tranh clip nay. Logic éa I&nh tié quydinh viéc ké thira quyén va cac hantiong aia Nam
Viét Nam, thrc thé duy nHit c6 quyn tai phan xét trén quatiém dia 1y”.
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cac vung kin theo UNCLOS; quy dhcua cacdao Hoang Sa va Twng Sa; va cac tranh
chap bién lién quandén cacdao.

A. Ldp trwong aia Vigt Nam \é cac vang bén theo UNCLOS

Sau khi tlong nHit, Viét Namda tham gia vao B nghi Lién Hop Quic lan thi ba & Luat

bién rim 1977, va ky UNCLOS vaoim 1982. \6i Tuyén kb caa Chinh ph vé cac ving
bién Viét Nam ngay 12/5/1977, ¥i Namda din dau khu wrc trong véc thiét 1ap 1anh hii

12 hai ly va vangdic quyén kinh € (BPQKT) 200 Hii ly. Chinh phi nugc Cong hoa Xa bi

cha nghia Viét Nam tuyén b rd rang cac nguy@ad phandinh lanh ki, ving tép giap lanh
hai, ving DQKT, va tiém luc dja (TLD) phu hyp véi ban Tai liéu 1am vic cia UNCLOS.
Céac Tuyén b cia Chinh ph Viét Nam & cac ving Hin ngay 11/5/1977 vaéwuong @ s

dungdé tinh chéu rong 1anh li Viét Nam ngay 12/11/19883 o ra @ s phap ly @ ban

dé xay drng ¢ théng luat bién caa Viét Nam.

Ngay 23/6/1994, trongskhop thir 5, Qubc hoi Viét Nam Khoa 934 théng qua Ngh
quyét vé viéc phé chan UNCLOS. Ngh quyét d& ptin anh qugt tam @a Viét Nam trong
viéc xay drng mot trat tw phap lydangdin va coéng Bng cho céc vung b, khuyén khich -
phat trén va hop tac bén. Ngh quyét ciing khing dinh chi quyén aia Viét Nam dbi véi
vung roi thuy va lanh i, quyén chi quyén, va qugn tai phanddi véi vang tép giap 1anh
hai, vang QKT va viing TID dua trén cadiéu khain cia UNCLOS va cac nguyéict cia
luat qubc .11

Tham gia UNCLOS, \4t Nam c6 qugn c6 lanh i 12 hai ly, vang DQKT 200 hii
ly va ving TLD rong it nkit 200 i ly, vang nay c6 th mo rong ©i 350 hai ly tinh tir
duong @ sd, haic 100 hi ly tinh tr dudng ding sau 2.500 mébéi véi Hoang Sa va
Truong Sa,duong @ S& va cac ving Bh bao quanh sau nayirg phii xac dinh phu lop
véi UNCLOS. Cénguéc dugc coi la ndt co sd phap |y qéce t vitng vang cho cic dau
tranh ko & bién va them luc dia aia Viét Nam, ding nhr cac quyn loi va loi ich chinh
dang trén kin va chi quyén cia Viét Nam trén cac din dao Hoang Sa va Twong Sa.
UNCLOS la @ s phap |y chung cho $t giai quyét tranh clip vé viéc phandinh bién giira
Viét Nam va cac msc lang géng, tr d6 déng gop vao ic tao ra mdi tedng on dinh, hoa
binh, hyp tac va phat téh ¢ Bién bong dia Viét Nam.

1 Hong Thao Nguyen & Hai Oanh Nguyefhe implementation of the 1982 Convention in Vietna
PETROVIETNAM 36-44 (2005).
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B. Ché dp phap ly aia cacddo Hoang Sa va Twong Sa

Vén @ xacdinh viing bén cia quin dao Hoang Sa va Twong Sd'* da duoc dé cap trong
Nghi quyét Qudc Hoi khéa 9 (phién bp thr 5) aia nréc Cong hoa Xa hi cha nghia Viét
Nam ngay 23/6/1994éwiéc phé chén UNCLOSM

Do ban chit phic tap cia céc tranh clp Hoang Sa va Twng Sa, cung & cac cée
dam phandang b ng, chodén nay, VBt Nam \in chra xacdinh ptam vi cac ving kin
quanhdao. Pudng @ sb va cac ving Bn quanhdao € dugc xacdinh théng qua cacam
ban phap lat trong trong lai, nhr Luat vé cac ving kin Viét Nam, hdc théng qua cac &p
dinh V& phandinh Wi cac bén lién quaht* Quy ct dao tai Bién Pongdugc xacdinh dra
trén cac #n ban chinh thirc V& cac vang in do Viét Nam ban hanh vaua trén thrc tién
nhung ding cin phii tudn theo cadiéu kién sau: (1) Quy chcia cacdao xa hy can phii
phi hyp véi UNCLOS:; (2) Quy ch cia cacdao xa hy khong tik anh hrong ©i viéc mo
rong tr nhién tm luc dia tr luc dia Viét Nam theo nh quy dinh trong UNCLOS; va (3)
Céacdao xa by khdng c6 quy ohitwong tr nhu véi dét lién trong phardinh bién.

Hoang Sa va Tong Sa bao @n nhiu dao, d& va nhéu bai nra i nra chim,
nhung dr liéu chinh xac & mot sd thuce thé van chra dugc cip nhit. Tuy nhiénda $ cho
rang hau hét cac thrc thé dao da dé khong tié duy tridoi sdng aia con ngoi. Su hién dién
thudng xuyén @a cac rc lwgng ddn tra trén caetao chi méi c6 ké tir sau Chén tranh tié
giéi lan tha 1l. Binh ngha khong rd rang&“da” theodiéu 121 (3) éa UNCLOS throng
dan dén cac cach @n giai khac nhau & quy cl¢ phap ly @a Hoang Sa va fivng Sa.
Nhitng cau bi chua duoc giai quyét bao gm: (1) Gin quydinh kich throc vado cao nhr
thé naodé xacdinh mt thuc thé 1a dao hayda?; (2) Khi nao it dao co kh niang thich yp
cho con ngoi dén ¢; (3) Trong torong hyp da khéng ¢6 ngoi ¢, éu dan o va chinh ph
tién hanh cac ha dong xay drng, cung ép nudc wng va thirc an, thi liéu co tié coi ladap
rng cac yéu au trongdiéu 121 (3) hay khéng?; (4) Lién qudén da, tté nao ladinh ngha
“mot doi sbng kinh € riéng”?; (5) Nu hai ding, duong hing, tam khi trong thiy van, khu
bao tn chim, khu Bo tn mai trrong bién, tram khai thac du khi, hdic cac d an kinh &
khac duoc xay drng trénda, liéu didu d6 co duoc coi 1a ndt doi sdng kinh € riéng hay
khéng?; (6) Léu dao vada coé cung mit quy cké phap Iy nle quy clé cua dat lién hay
khéng?; (7) Léu cAcdao vada coduoc xem xét niy dit lién dé co day du quyén trong lanh
hai, vng DQKT haic TLD; (8) Hiéu luc dao vada trong véc phandinh cac ving Bn voi
luc dja?*® Michael Richardson va Phan adh Anh nfin dinh ring &i Truong Sa, chcé

2 Nhu trén.

" Nghi quyét quydinh: “Cén thiét phii phan bét giai quyét tranh clip Hoang Sa va Twng Sa i cac \in dé
bao vé cac vung kin va tm luc dia theo ch quyén, qu;én chi quyén quyén tai phan 6a Viét Nam dra trén
Cc&c nguyénit va tiéu chéin cia Céngudc Lién Hop Qubc Ve luat bién 1982”7,

14 Hong Thao NguyerBuilding a Law on Maritime zones of Vietnat®;144 VIETNAM L.& LEGAL F. 12-
18 (2006).

15 Hong Thao NguyerSouth China Sea-Three stages, Four Challenges,Regional Approaches and One
Belief, THE SOUTH CHINA SEA: TOWARDS A REGION OF PEACE, SBRITY AND COOPERATION
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dao Ba Binh (tng Anh: Itu Aba/ Trung Qac: Pao Thai Binh) tha man cadiéu kién theo
Piéu 121(3) va c6 vundQKT va TLD riéng**® Dya vao cac ha dong hién nay nkim
cung @ quan |y cia cac bén yéu sachdiig Yén Huy nhn dinh ring rim dao vada co tfe
c6 vungbQKT va TLb riéng’ Cacdao d6 1a: Pao Phu Lam (éng Anh: Dao Woody/
tiéng Trung: Yongxing)Pao Thi Ta (tiéng Anh: Thitu/ téng Trung: Dao Zhongye/éng
Philippines: Pagasaao Ba Binh (tng Anh: Itu Aba/ #ng Trung: Taiping Da@ao Thai
Binh), Trong Sa (ttng Anh: Spratly/ ing Trung: Nanwei), Hoa Lau éig Anh: Swallow
Reef/ téng Trung: Dan Wan Jiao/étig Malaysia: Layang Layang). #d du tring dao nay
chi c6 dén tich chradén 1 knf, nheng hau hét cacdao déu cdduong king va cac cong trinh
quan & va dan s. O mot sd dao con c6 danwesinh $ng va © s phuc vu nganh duith.
R.W.Smith ghi nAn ring nhéu chuyén gia & luat bién cho &ng, pHin lon cacdao, réu
khéng mén noi 1a it ca cacdao trén bén Bong, ch co th dugc xem xét nhr 1a da theo
Pidu 121(3), va chinh vi thcacdao da khong th cé cac vung Bn day du.**® Thuc tign
qudc gia va cac phan géiytruéc day aia Toa an cong Iy dic ¥ dé xut ring cin or vao
kich thrgc, diéu kién $Hng, doi sbng kinh € doc 1ap, da vadao ¢ Bién bong khéng th c6
hiéu luc phap ly nkx tréndét lién trong véc mo rong cac viing ki M

Truong hop bai Tu Chinhda thicday Viét Nam trong véc thé hién lap treong rd
rang fon vé quy clé dao. Ngay 8/5/1992, Coéng tyad khi quc gia Trung Qc (CNOOC)
da ky Kt vsi Crestone (Cong tyad mo M§) mot “hop dong & khai thac du mo & diém

281-285 (2011), Proceedings of the Internationalrk&toop co-organized by the Diplomatic Academy of
Vietnam and Vietnam Lawyers Association (Nov.1-2@0

1% Michael RichardsonEnergy and Geopolitics in the South China Sea: ieafibn for ASEAN and the
Dialogue PartnergApril 2009), DISCUSSION FORUM: INST.SOUTHEAST ASMSTUD., available at
http://www.iseas.edu.sg/aseanstudiescentre/astdfZlast visited on Mar.30, 2012); SHIYING PAN, THE
PETROLOTICS OF THE NANSHA ISLANDS-CHINA'S INDISPUTBLE LEGAL CASE 162 (1996).

117 yann Huei SongThe Application of Article 121 (3) of the Law oétBea Convention to the Five Selected
Disputed Islands in the South China S&dE SOUTH CHINA SEA: COOPERATION FOR REGIONAL
SEC. & DEV. 44-45 (Proceedings of the Internationarkshop co-organized by the Diplomatic Academy of
Vietnam and Vietnam Lawyers Association, Novemt@&P2Z, 2009, Hanoi, Vietnam)

18 Robert Smith,Maritime Delimitation in the South China Sea: Pataly and Challenges4l OCEAN
DEV. & INTL L. 227 (2010).Xem théndohn Van Dyke & Dale Benndslands and the Delimitation of Ocean
Space in the South China S&8, OCEAN y.b 54 (1993). Van Dyke va Benn#itxuit |anh Hi 12 hai ly cho

da wi quin dao Treong Sa.XemJohn Van Dyke & Robert Brook&lninhabited Island: Their Impact on the
Ownershp of the Ocean’s Resource3,OCEAN DEV. & INTL L. 265 (1983); Jonathan ChaynRocks that
Cannot Sustain Human HabitatioB3 AM. J. INT'L L. 872 (1999); Barbara Kwiatkowslé Alfred Soons,
Entitlement to Maritime Areasof Rocks Which carBastain Human Habitation or Economic Life on Their
Owns, 21 NETH. Y.B. INT'L L. 167-168 (1999); Robert Beclam & Clive Schofield.Moving Beyond
Disputes Over Islands Sovereignty: ICJ Decisiors sgtage for Maritime Boundary delimitation in the
Singapore Strait40 OCEAN DEV. & INTL L. 10 (2009); Barry Hart DubneThe Spartly Rocks Dispute — A
Rockapelago Defies Norms of International L&VTEMP. INTL & COMP. L. J. 304-305 (1995); Alex
Elferink, The Islands in the South China Sea: How does Treisence Limit the Extent of the High Seas and
the Area and the Maritime Zones of the Mainland €£82,32 OCEAN DEV. & INTL. L. 174 (2001).

19y vé phandinh TLD giita Anh va Bic Ai-len, va CH Phap, 18 R.I.A.A (197 A Thém luc dia Bién Bic,

ghi cha 94 trényy Thém luc dia (Tunis kién Libyan Arab Jamahirya), 1982 1.C.J (24/2); PHarh Bién gbi
bién tai Vinh Maine (Ca-nata kién My), 1984 1.C.J (12/10); ¥ Thém luc dia (Libyan Arab Jamahirya &n
Malta), 1985 1.C.J (3/6); Phatinh cac viing Ién gita Ca-nada va CH Phap, 31 I.L.M 1149-1178 (1992):
Phandinh bién tai khu wrc gitta Greenland va Jan MayeRan Mach kign Na-uy) 1993 1.C.J (14/6); Phdinh
bién tai Bién Pen (Ro-ma-ni-a Kin U-crai-na), Application 2004 1.C.J (16/9).
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Van An Bic 21” bao ¢m ci bai Tu Chinh (ttng Trung: \4n An Bic) tai TLD Viét Nam.
Trung Quc lap luan rang bai nay Bm trong ving kin tiép giap Wi quan dao Treong Sa
(tiéng Trung: Nam Sa), chinh vi &hbai nay thac lanh th cia Trung Qébc. Ngay
19/5/1992, Phatoan throng trec cia Vit Nam i Lién Hop Quic da gri cong hamdi cac
qudc gia thanh viénia © chic dé khing dinh ring khu wrc Tu Chinh “ram trén TLD cia
Viét Nam, rim bén ngoai pdm vi cia quin dao Truong Sa*?° Trén thee t, bai Tu Chinh
bao @m cac bai fra chim rira rdi nim & phin mo rong phia Nam wa thém luc dia Viét
Nam. B&i nay cackao gin nhit caa quin dao Treong Sa 50 hi ly va cach gén dao mot
ranh nréc sdu khang 2000 mét. Chinh vi éhbai Tir Chinh khéng té duoc coi & “phu
thuoc” vao Hit cr hondao nao @a quin dao. Rd rang bai I Chinh khéng ph thusc vao
l&anh th, hay TLD cia Trung Qéc. Bai nay cach lanh énTrung Quc 600 Hi ly, gan nhr
gip d6i khoang cach 3504i ly tinh tir dwdng @ o theo quydinh aia luat bién quic .

Ban dé 2: Ban d6 hd so chung ranh giéi thém luc dja trinh Uy ban ranh gié thém luc
dia Lién hop qudc aia Viét Nam va Malaysia

@

1

Ngudn: Malaysia va CHXHCN W@t Nam, H so chung ranh dii thém lyc dia trinhUy ban ranh dfi
thém luc dia Lién hyp quic theodiéu 76, khan 8 aia Coéngudc Lién Hop Quic lién quan
dén khu wc phia Nam ¢a Bién Bong, Pln I: Tom &t (thang 5/2009)ding ti trén
http://www.un.org/Depts/los/clcs _new/submissionssfimysvnm33_09/mys_vnm2009excu
tivesummary.pd{tham khio lan cui ngay 24/4/2012).

22 Tuyén 1 cua Bo Ngaai giao nroc CHXHCN Vigt Nam \é Higp dinh gira cac cong ty &l mo cua Trung
Quoc va My vé viéc tham do va khai thacali m’)’va khidot trén Tkem luc dia aia Viét Nam, Théng cao bao
chi © 08/BC, Phadoan Vit Nam¢é Lién Hop Quoc, 19/5/1982.
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Quan dao Trudong Sa khdng co6 khning thich kyp cho con ngoi dén & hay codoi
song kinh € riéng. Chinh vi th, quin dao nay khong th cé TLD riéng, hac khong th
dugc xem xét nby mot “qubc gia quin dao” dé dwa vaodo coé th yéu sach tbm luc dia. Lap
truong nayda duoc odng dong qubc t ung hH. Greg Torodeld dé cap nhr sau: “Khdng ch
Trung Quc khdng cé qusn véi quan dao Truong Sa, ma khdng afio nao trong gin dao
du 16n dé yéu sach & mot vang ©ng 320 km nén yéu sacha Trung Quéc dbi véi khu wre
Van An Bic khong c6 hiu lec”.*?! Tir nhitng nHin dinh \é dia cHit, vi du nhr khoang céch
vado sauduoc quydinh nhr vay trong UNCLOS, ¢6 thdé dangdi dén két luan ring khu
vuc nay théc TLD mé rong tr 1&nh thd caa Vist Nam 22

Trong khi thre hién cac ngie w cia quc gia thanh vién UNCLOSéwiéc dé trinh
cac yéu sachidi voi cac TLD mo rong trée han chot 1a ngay 13/5/2009, Malaysia vawi
Namdadé trinh bao c&o chung vao ngay 6/5/2009. Ngéy tieo'* Viét Namdé trinh bao
cdo riéng lién quadén khu we phia Bic, vi tri & Tay Bic Bién Pong*?* Ca hai bao cadié
trinh déu dua ra yéu sachbi véi ving TLD mé rong tinh fr dat lién; ca hai quic giadéu
khing dinh cac yéu sactiv khénganh hréng i viéc phandinh bién véi cac quc gia ven
bién lién quan. VBt Nam va Malaysia thedudi chinh sach tach &i viéc dé trinh \& TLD
mé rong ngoai 200 & ly vai tranh clip bién lién quan céc trc thé dao, da. Quin dao
Hoang Sa, Trong Sadbi tuong yéu sach ehquyén tai Bién Dong,da khéngduoc dé cap
dén nhr 14 cacdiém ar s5.'%° Ca hai qiéc gia drong nhr chia $ quandiém ring cac thc
thé dao da tranh chp nay \in dang laddi tuong aia dam phan, vaat ca hoic hau hét cac
dao da déu chi nén co lanh 4. Cach hanh & caa Brunei va Philippines ¢ha ring ho c6
cung quandiém V& quy clé dao. Trong thdng tin badau cung ép choUy ban TLD, Brunei
thdng b&o ang don dé trinh trong trong lai dia nréc nay § dua trén g kéo dai ¢ nhién va
lién tuc caa thém luc dia tiép gidp - khéngit dao Truong Sa ma xit phat fr 1&nh tho caa
Bruneil?® Theo Luit duong @ s& quan dao nam 2009, Philippinesia dit nhém dao

121 Greg TorodeVietnam offered profits of oilfield;HE MORNING HOANAM POST, (5/9/1994).

122 Mark Valencia,The South China Sea: Potential Conflict and CoopienaYOGYAKARTA WORKSHOP
ON MANAGING POTENTIAL CONFLICTS IN THE SOUTH CHINASEA 2 (1992). Thed6: “Khu vgc
tranh clip ... c6do sau lién ac v6i thém luc dia aia Viét Nam, va xét & mat dia ly vado sau khu wc nay
tach bt voi quan dao Truong Sa.”

123 Malaysia-Vietnam, Executive Summary — Joint Sulsinis in respect to the southern part of the South
China Sea (7/5/2009). Xem trang webacUy ban ranh gii Thém luc dia (CLCS), ding i trén
http://www.un.org/depts/los/clcs _new/submissioriesfimysvnm33_09/mys_vnm2009excutivesummary.pdf
(tham khio lan cuwi ngay 24/4/2012).

124 xembon dé trinh 1énUy ban Ranh @i Thém lyc dia theodiéu 76, khan 8 aia Céngudéc Lién Hop Qubc

vé Luat bién 1982. Partial Submission in respect of Vietnaexgended continental shelf: North area (VNM-
N), Pt.I (Executive Summary): VNM-N-ES-DOC 4/20@@pmmission on the Limits of the Continental Shelf
Outer limits of the Continental Shelf Outer limdéthe continental shelf beyond 200 nautical mftesn the
baselines: Submissions to the Commission, SubmissfoSocialist Republic of Viet Namjang i trén
http://www.un.org/Depts/los/clcs _new/submissiongsfivnm37 _09/vnm2009n_excutivesummary.pdtham
khao ngay 24/4/2012).

125 Hong Thao Nguyen & Ramses Am@vastal States in the South China Sea and Submsssio the Outer
Limits of the Continental Sheff2 OCEAN DEV. & INTL L. 245-263 (2011).

126 Xem Brunei Darussalam’s Preliminary Submission conceyrthe Outer Limits of its continental shelf
(12/5/2009), dang tai
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Kalayaan (Twong Sa) va bai anm Scarborough theo “quy éhdao thuc Cong hoa
Philippines”*?’ Trong C6éng ham & 000228 ngay 5/4/2011ua Phaidoan throng tnrc
Philippines @i Ién Tong thr ky Lién Hop Quic dé nham phan d6i Céng ham @a Trung
Qudc CML/17/2009 va CML/18/2009 ngay 7/5/2009, Philigs ntin manh ring “theo
nguyén ic “dat thdng tri bién” caa luat qudc ... trong it ky truong hop nao, phm vi cia
cac vung kin tiép gidp i cac thrc thé dia ly trong tng c6 tkk xac dinh rd rang theo
UNCLOS, dic biét theodiéu 121 (Quy ch dao) trong Conguéc nay.?® Ngay 5/8/2011,
Ngoaai truong Philippines Albert F.del Rosaritdi dé xuat thanh ip md hinh Khu wc Hoa
binh, tr do, Hiu ngh, hop tdc @a ASEAN (vét tit: “ZOPFFC”). Theodd, Philippinesdé
XUAt ring cac tlrc thé dao da dang tranh cfip tai Bién Bong (Philippines ¢ 1a Bién Tay
Philippines) & duoc tach ra khi khu wc khéng tranh cip theo ldt quc #, dic biét 1a
UNCLOS® Hau hét tit ca cac nrée trong khu we déu thing nhit vé quy cté 1anh hi 12
hai ly d6i voi céc thre thé dao da tai Bién Bong, tir Trung Qe - nxdc ludn cé “tiéu chén
kép” trong in dé quy ck dao. Tai Bién Pong, Trung Qbc yéu sachang:

Theo cac quytinh aia Céngudc Lién Hop Qubc vé Luat bién, ding nhr theo Lut

Lanh hi va ving tép gidp lanh hi cua Gong hoa nhan dan Trung Hoa (1992) va

Luat vé Vung DQKT va TLD cia CHND Trung Hoa (1998), 4o dao Nam Sa

(Trudng Sa éa Viét Nam-ngroi dich) coday du lanh hi, vangDQKT va TLD.™*°

Viéc mo rong vangbQKT va TLD xung quanh Hoang Sa vaibng Sa cbng lan
lén vangbQKT va TLD mé rong tir by bién tréndat lién caa cac qdc gia ven bin tai Bién
Pong. Dra vao cac yéu sach nay, Trungd@da phin déi cac hat dong binh throng aia
cac tau V&t Nam - Binh Minh 02 va Viking 02 - trén ELcaa Viét Nam** ciing nhr cac
hoat dong aia Philippines 4i bai C6 Rong (ttng Anh: Reed Bank) vaoam 2011. Tuy
nhién, Trung Qbc cé ndt 1ap treong trai ngroc vé diém Oki-no-Tori Shima, it diém o

trérhttp://www.un.org/depts/los/cscl_new/submissiorgsfpreliminary/brn2009preliminaryinformation.pdf
(tham ko lan cubi ngay 30/3/2012).
127pao luat Cong hoa Phi-lip-pin&9552,Dao luat sra ddi mot sb diéu khain caabao luat Cong hoa 6 3046,
da duoc gra ddi tir Pao luat b 5466,dé xacdinh duong @ & quan dao aia Phi-lip-pin va rat 5 muc tiéu
khac, duoc thdng qua ngay 10/3/2009, dang tai trén
http:/lawphil.net/statutes/repacts/ra2009/ra_922®9.htm(tham kho lin cuwi ngay 30/3/2012).
128 Jy ban ranh dii thém luc dia, Cong ham i@ Phi-lip-pin § 000228 (5/4/2911)dang i trén
http://www.un.org/depts/los/clcs _new/submissiorlesfmysvnm33 09 /phl_re chn_2011.pdtham Kkhio
ngay 24/4/2012)Xem thémDang Thang Nguyen & Hong Thao NguyeThina's Nine Dotted Lines in the
South China Sea: The 2011 Exchange of DiplomatiedNbetween the Philippines and Chid8, OCEAN
DEV. & INTL L. 47/ Appendix 1 (2012) (tham kb lan cui ngay 30/3/2012).
129 Ngaai truong Albert F.del Rosario s dén “dudng chindoan” cua Trung Qéc. Tham klio Press Release
tr Bo Ngai giao Phi-lip-pin ngay 8/8/2011dang ti trén http://www.gov.phi/2011/08/05/secretary-del-
rosario-says-china%E2%80%99s-9-dash-line-is-%E 2%880eux-of-the-problem%E2%80%9D-in-wps-
proposes-preventive-diplomacy%E2%80%9D-solutigtrelm kkio 1an cubi ngay 30/3/2012).
130 cong ham & CML/8/2011 ngay 14/4/2011ha Phaidoan Throng trec caa CHND Trung Hoagi Lién Hop
Quéc [cong ham Trung Qic ngay 14/4/2011] (gim ung lai Céng ham & 000228 éa Phi-lip-pin),dang ti
trén http://un.org/Depts/los/clcs_new/submission_filesgamm33_09/chn_2011_e_phl_e.p@ham ko lan
cwi ngay 30/3/2012).
131 Tham kiko Chinese boat “harass” Vietnam oil shipyPSTREAMONLINE, dang @i trén
http://www.upstreamonline.com/live/article25887@ éham kkio lan cubi ngay 30/3/2012).
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sy caa Nhit dé yéu sach T mo rong ngoai 200 & ly ¢ Bién Hoabong®** Theo phia
Trung Quc, Oki-no Tori Shima tic t 1& mpt d& chéu theodiéu 121(3) @a UNCLOS:; do
d6 diém nay ch co 1&nh i 12 hai ly. Mat khac, Trung Qbic giir quandiém trong viéc r
dung duong @ sd quan dao quanh Hoang Sa vadm 1996 i muc dich yéu sachiay du
cac vung bin chodao, mot 1ap treong da b My, Viét Nam va cac qgic gia Ién an ladi
nguoc lai UNCLOS M Chinh sach nagi nguoc lai véi nhan thirc aia quc € va khu wre va
luat bién.>*

Viét Namdoi hoi chi quyén véi cac thre thé dao da dra vao cacn ar lich sr, phu
hop véi luat qudc ¥ vé thu dic Ianh t. Trong khido, Trung Qéc yéu séch trénocsd lich
sir khéng ch véi cac thrc thé dao ¢4 ma con i cac ving bin rim trong ‘Guong chin
doan” trén kin do. Puong ludi bo lAn dau tién xuit hién vao mm 1947 i 11 doan tao
thanh clif U. Haidoan trong Mnh Bic Bo da ki x6adi saudd.**® Sau naygduong naydugc
biét dén dudi cai tén ‘Guong dat doan” hay “dudng chindoan”. Chi vao rim 2009, trong
mot ban d6 dinh kém Wi Céng ham ngay 7/5/2009 & phin déi hd so dé trinh chung aa
Malaysia va V&t Nam va b so dé trinh riéng éa Viét Nam \& TLD mé rong gri 1én Uy
ban ranh gii thém luc dia, &n dau tién trong ich sr, Trung Quc da théng béo & Lién
Hop Quc V& yéu sach @a nréc nay ti Bién Bong qua e sr dung dudng dat doan. Vin
ban cdng hami& nkin manh Trung Qéc c6 “chi quyén khéng tranh c&idi véi cacdao tai
Bién Bong va ving Bin 1an @n, vadugc heong quien chi quyén va qugn tai phanddi véi
cac viing kin d6 ding nhr day bén va longdét dusi day bén.”**® buong “chindoan” chay

%2 Phaidoan Throng truc dia CHND Trung Hoaal Lién Hop Qubc, New York, Cong hamésCML2/2009,
2/2/2009, tham ko v6i Don dé trinh aia Nhit Ban ngay 12/11/2008 létly ban ranh gii TLD lién quandén
ranh goi ngoai aa TLD ngoai 200 A ly, dang tai trén
http://www.un.org/Depts/los/clcs_new/submissiongsfipn08/chn_6feb09_e.pdtham kho lan cwi ngay
30/3/2012).

133 B5 Ngoai giao My, Limits in the Sea No.117, Straight Baselines @laChina (9/7/1996)dang i trén
http://www.state.gov/documents/organizations/57682 (tham kho lan cubi 30/3/2012). Tham kiao thém
LAW OF THE SEA BULLETIN 32 (1996).

134 |an StoreyRecent developments in the South China Sea: Cau@vhcern, trongHoi thio: THE SOUTH
CHINA SEA: COOPERATION FOR REGIONAL SEC. & DEV. g 160-166 (26-27/11/2009); Lesek
Buszynski,Rising Tensions in the South China Sea and Imjpdicatfor Regional Securitfy¢/ ORKSHOP:
THE SOUTH CHINA SEA: TOWARDS A REGION OF PEACE, SE& COOPERATION, trang 89-101
(11-12/11/2010).

135 yann-huei Song & Peter YGhina’s Historic Waters in the South China Sea: Amlysis from Taiwan,
R.O.C,12 AM. ASIAN REV. 83-101 (1994); Jiangming Shelmternational Law Rules and Historical
Evidences supporting China’s title to the Southn@hsea Island®1 HASTINGS INT'L COMP. L. REV. 1-
75 (1997-98); Keyan Zourhe Chinese Traditional Maritime Boundary Line re tSouth China Sea and its
Legal Consequences for the Resolution of the dispuggr the Spratly Island$4 INT'L J.MAR & COASTAL

L. 52 (1999); Jiangming SherChina’'s Sovereignty over the South China Sea islard Historical
Perspectivel CHINESE J.INT'L L. 94-157 (2002); Jinming Li & D& Li, The Dotted Line on the Chinese
Map of the South China Sea:note, 34 OCEAN DEV. & INTL,L 287-295 (2003).

1% XemCong ham & CML/17/2009 @a Phaidoan thwong trc caa CHND Trung Hoaai Lién Hop Qubc
(phan ddi lai Bon dé trinh chung 6a Ma-lai-xi-a va V&t Nam 1énUy ban ranh gii TLD (CLCS); Céng ham
sb CML/18/2009 ngay 7/5/2009ia Phaidoan Throng tiec aia CHND Trung Hoaai Lién Hop Qubc (phan
déi bon dé trinh aa Vist Nam 1én CLCS).Tham kko thémtrang web aa CLCS, ding i trén
http://www.un.org/Depts/los/clcs_new/submission_wmys 33_2009.htm (tham kho lan cwi ngay
30/3/2012).
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gan t6i phiabéng by bién cia Viét Nam, phia Bc cia bang Sarawakua Malaysia, dc
duong by bién aia Brunei va bang Sabaliac Malaysia, va an phia Tay ¢a Philippines,
chiém 80% Bén Pong.

Ban d6 3: Pwong chir U
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Nguwdn: Ban d6 dinh kém wi Céng ham § CML/17/2009 ngay 7/5/2009a Phaidoan throng tuc
cia CHND Trung Hoaai Lién Hop Quic (phin d6i H6 so dé trinh chung 6a Malaysia va
Viet Nam gri lén Uy ban ranh gii TLD, c6 i dia ch: http://www.un.org
/depts/los/clcs_new/submission_files/vnm37_09/cB092e_vnm.pdf (tham Ko lin cui
ngay 30/3/2012).

Trung Quc chra bao gb cong khai chinh xadéi tuong yéu sachi@ minh trong
“duong chindoan”. Tuy nhién, nhiu hoc gia Trung Quc da cé nhtu cach gii thich cho
ban chit caa dudng chindoan, tr yéu sach bién gi 1anh thH,**" (khéng rd 14 yéu sachois

tat ca cac thrc thé dao dé va it ca cac vung Hin nhr 1 ving meée lich si,**® haydéi vai

137 7ou, ghi cha 134 phia trén, trang 52; Li & Li, gHiiG 134.Tham kkio themHong Thao NguyenChina’s
Nine Broken Line in the Bien Dong Sea (South Ci8ea) in the Light 0 International Law/|[ETNAM
NEWS, trang 4 (18/5/1997).

138 XemPan,nhu trén ghi chi 114; Peter YuThe Chinese (Broken) U-shaped Line in the SoutmaCBiea:
Points, Lines, and Zone85 CONTEMP. SOUTHEAST ASIA, i ban lai trén J.INT'L L & STRATEGIC
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cacdao va cac ving Bn 1an @n),**° t6i yéu séach & hitu cacdao va quyn lich sr tai Bién
Pong*° Dya vao cacap luan d6, Trung Qéc da apdat lénh dim danh calon phrong ké tir
nam 1999 va Bt gitt ngr dan @a cac gdc gia ven bin khac ¥n danh ca trugn thong ti
vungBQKT caa hy. Trung Quc da thach tirc “tw do hang hi” tai Bién Péng qua Véc va
cham V6i céc tau da Hai quan My.*** Lap treong aia Trung Qéc dwa vao ‘duong chin
doan” d& b congddng qubc t 1én an. Mt sb quic gia, @ cac quc gia yéu sach va cac épu
gia khdng c6 yéu séchitBién Pong,da dé trinh cong ham |én Liéndp Quic dé phan ddi
duong chindoan nay. Vit Nam tuyén B rang bin d6 c6 duong nay “khéng c6 € so phap
ly, lich sr hay thre tign, va chinh vi t khong c6 gia irva khong cé tu luc.”**? Theo
Indonesia, Trung Gic “khdng c6 cach @i thich ré rang choasy phap ly, cach tirc haach
dinh, va quy ch cua duong dat doan d6.”** Chinh vi 8, theo Indonesia,dn dd duong
chindoan dwoc quydinh trong n ban CML/17/2009 6 rang thu di co s phap ly giéc t

AF/ 405-430 (2003); Kuan-Hsiung Wanghe ROC’s Maritimes claims and Practices with Sple@ference
to the South China Sedl OCEAN DEV. & INTL L. 237-252 (2010), Yann-hueosg & Peter YuChina’'s
‘Historic Waters'’ in the South China Sea: An Anaysom Taiwa, R.O.C12 ASIAN REV. 83-101 (1994).

139 XxemCo6ng ham 6a Trung Qéc ngay 14/4/2011theoghi chi 128, Trung Qic yéu saching: “Quin dao
Nam Sa (Twong Sa éa Viét Nam-nd) hoan toan cé l&nhiih vang DQKT va TLD", dang ui trén
http:///www.un.org/Depts/los/clcs_new/submissiofissfmysvnm33_09/chn_2011_re phl_e.pdham khio
lan cwi ngay 30/3/2012)Xem thénZhiguo Gao,The South China Sea: From Conflict to Cooperatid,
OCEAN DEV. & INTL. L.346 (1994), Thm phan Toa an Lt b|en quic té (ITLOS) lap luan ring: “Puong
bién gbi trén kin d6 cia Trung Qdéc chi 1a mot duong ch ra quygn sy hitu ddi voi cacdao hon 1a bién gbi
trén bén theo ngka théng trong.”

140 Xembiéu 14 Luit Vung DQKT va TLb, dugc thdng quadi phién thr 3 aia Uy ban throng trc cia Qubc
vu vién CHND Trung Qic khéa 9 (26/6/1998),  dang i trén
http://un.org/Depts/los/LEGISLATIONANDTREATIES/PDREES/chn_1998 eez_act.pdftham khio lin
cuwdi ngay 24/4/2012)Tham klio thémYann-Huei Song and Zou Keyuadaritime Legislation of Mainland
China and Taiwan: Developments, Comparision, Ingtians, and Potential Challenges for the Unitedt&ta
31 OCEAN DEV. & INTL.L 303-345 (2000); J Guongxin@uter Continental Shelf Claims in the South
China Sea: A New Challenge to the China’s U shdjped in International Workshop: NON-TRADITIONAL,
SECURITY COOPERATION IN THE SOUTH CHINA SEA IN HAIRU (20-22/5/2010); Nozumu Hayashi,
Official says Beijing has “Historical Rights” ove3outh China SeaASAHI SHIBUM (Daily) 26/1/2012dang
tai trénhttp://ajw.asahi.com/article/asia/AJ201201260QBam kkio lan cubi ngay 30/3/2012). Trong bai phat
biéu v6i Asahi Shimbun, Wu Shicun, attich Vién Nghién ¢u Bién Bong quc gia, bi Hai Khau, tinh Hai
Nam, da gii thich tinh lop ly cia yéu sach lanh éhcaa Bic Kinh: tit ca cAcddo nim trong ‘duong ludi bo”
(dwdng chindoan) thwe vao Trung Qéic, va Trung Q6c c6 “quyén lich sr”, bao dm quyén danh cadbi véi
cac vung oéc lan @n.

141 Carlyle Thayer,Recent Development in the South China Sea: Imjditstfor Peace, Stability and
Cooperation in the RegiodNTERNATIONAL WORKSHOP ON THE SOUTH CHINA SEA IN HNOI
(Tham Iuin gioi thiéu tai Hoi thao qubc # 1an thir hai V& Bién Bong: Hop tac vi an ninh va phat éri khu wre,
Hoc vién Ngai giao Viét Nam va Hi Luat gia Vit Nam dong © chirc) (27/11/2009)dang ti trén
http://www.scrib.com/doc/42829909/Thayer-recentelegments-in-the-South-China-Sea-Implications-for-
Regional-Securitytham kto cubi cung nay 30/3/2012).

142 cong ham & 86/HC-2009 ngay 8/5/2009%i& Phaidoan Throng tnic CHXHCN Viét Nam i Lién Hop
Quéc (phin ting lai Céng ham & CML/12/2009 ngay 7/5/2009 va CML/18/2009 ngay Z(H9 @ia Phaidoan
Thuong thre cia CHND Trung Hoaai Lién Hop Quic) (Cong ham 2009ua Viét Nam). Xemtrang web da
CLCS, dang i trén http://www.un.org/Depts/los/clcs_new/submissiongsfimysvnm_33_2009.htnitham
khao lan cubi 30/3/2012).

143 cong ham & 480/POL-703/VII/10 ngay 8/7/201Gia Phaidoan Throng tuc cia Gong hoa Indd-né-xi-a
tai Lién Hop Quic (phan tng ki Cong ham & CML/17/2009 ngay 7/5/20091a Phéaidoan Throng tnrc cia
CHND Trung Hoa) (Coéng ham 2010 ux  Indbé-né-xi-a), dang tai trén
http://www.un.org/Depts/los/clcs _new/submissiongsfimysvnm33_09/idn_2010re_mys_vnm_e.pdftham
khao lan cui vao ngay 30/3/2012).
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va da di trai véi UNCLOS.™** Philippines, qua Céng ham 5/4/2011érnvidin nguyén ic
“dat thong tri bién” dé thach thic manh ns tinh hiu lec aiaduong chindoan.**® Lap truong
nay dugc Ngaai truéng My Hilary Clintonung hp trong DEn dan khu wic ASEAN (ARF)
tai HA Noi ngay 23/7/2010. Thedd, bada phat biu nhr sau: “Phl bp vai tap quéan qéc
té, cac yéu sachidi voi cac ving bin chinhdang ki Bién Bong nénduoc tach di voi cac

yéu sachibi véi cac thrc thé dao da."4°

Mot sd nhan dinh d& duoc dua ra lién quandén duong chindoan caa Trung Qdc.
Truge hét, cho dududng chindoan dugc xuét ban nim 194747 haydugc chinh thic dua ra
cong dong qubc t ngay 7/5/2009 thi y ndgh aia “duong chindoan” khéng rd rang. T hai,
nguwn gdc cia dudng nay ch 1a mit dang xuit ban tr nhan**® Thi ba, duong chindoan
khéngdn dinh va ding khéngduoc xacdinh ré rang. Bartau, duong nay c6 1koan, sau
d6 chi con 9doan. Liéu duong dut doan c6 the duoc thaydoi tiy y ma khéng cé Iy do chinh
thac? Puong nay éng duoc V& ma khéng coda do cu thé. Theo ldt qudc ¥, dudong bién
giéi phai 6n dinh, ré rang va la & cung™® Liéu “duong chindoan” c6 thé duoc coi la
duong bién gbi ma khdng codda do cu thé, véi duong dut doan va ntirng thaydoi tu y?
Puong khéng xadinh rd rang va khongn dinh nhr vay khéng tba man cac qugtinh aia
luat quc ¥, cing khdng cling minh cho yéu sach chimdang. Thir tu, trudc khi “dudng
chindoan” dugc Bd Noi vu cia Trung Hoa dan e cong b, Phapda ar tau va frc luong
hai quan ra chim lai quan dao Hoang Sa va Tiyng Sa @m 19464é duy tri danh ngia chi
quyén ma e nay thra hrong tr Nha nréc phong kén An Nam vaw hoat dong aia ngroi
Phép vao #m 1933 chim hiru quin dao Truong Sa phi ép voi luat quic €. Pay la not
hanhdong mang tinh cit biéu twrong dé phan déi lai chi y cia Trung Qéc V@ yéu séch hai
quan dao trong véc hach dinh “duong chindoan”. Tha nim, Hiép wéc Hoa binh San
Franciscoda khdngdé cap toi “duong chindoan”. Hon nira, tuyén B caa Thi tuéng Chu
An Lai nim 1951 ¥ du thao Hiép wdc San Franciscdd khéngdé cap toi “duong chin
doan”. Chinh vi ti§, that sai bm khi yéu saching d& c6 s céng nfin cia quic € vé
“duong chindoan”. Thir sau, tranh cip hién nay gira Viét Nam va Trung Qbc vé cha
quyén déi véi quan dao Hoang Sa va Twng Sa dng nhr nhitng yéu sachia Philippines,
Malaysia va Brunedi véi toan B hoic mot phan quan dao Truong Sada cho thy “duong
chindoan” tai Bién Bong kho cé th duoc cac géc gia khac cong rim. Thir bay, ngay @
cac quc gia khdng lién quatén tranh clp, nhr My hay Indonesiata thé hién ar khéng

144 Nl trén.

145 Céng ham a Phi-lip-pin, 5/4/201Inhu trén ghi chi 126.

148 Thayernhe trén ghi cha 2.

147 Kuan-Hsiung WangThe ROC'’s Maritime Claims and Practices with SpeRieference to the South China
Sea4dl OCEAN DEV. & INT'L L.238 (2010).

148 Erik Franckx & Marco BenataBotted lines in the South China Sea: Fishing fargal) Clarity,2 ASIAN
J.Intl .91 (2012), n.5, Zou Keyuadé cip toi sy ton tai cia mbt duong i Bién Dong do nét nha kin do
ngudi Trung Quc V&, Hu Jinjie, m 1914 va sau nay vaam 1920 va 1930. Tuy nhiénarc phii nhin manh
rang rang: (1) nhing duong d6 xuit hién ssm hon ban d6 chinh thirc dau tién \& duong chir U. Va (2) cacap
ban db dugc nhic ti trude kia do cac ca nhan biénasodya trén ing hrc ca nhan.

149 Temple at Prear Vihearase nhw trén, ghi cha $ 94, trang 35.
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ddng y Wi duong nay. Th tdm, kin than Trung Qb ding khéng cdng rin tai bat cir giai
doan nao, du la qua tit tién sau nay hay qua cadrvban chinh tic, y nghia aia duong
chindoan. Nudc nay fing tuyén b ring khu wrc ngoai lanh ki 12 hii ly quanh caatao cia
Truong Sa la in ci (tuyén B vé Lanh hi caa Trung Qéc nam 1958), 1a vung &p giap
lanh ki (Luat vé 18nh Hi va vang tép giap 1anh ki nam 1992), vang@QKT va ving TIb
(Luat vé viangbQKT va TLD cia Trung Qédc nim 1998). Tuy nhién, gi han cia cac ving
bién dugc hach dinh phu lyp v6i UNCLOS khéng bao ¢i tring kkép v6i “dudng chin
doan”. Trong w viéc Dubai/Sharjannam 1981, quét dinh aia trong taida dé cap nhr sau:
“Nguyén fic ar 6n dinh aia cacduong bién gbi - duong bién gbi duoc haach dinh theo céac
quyét dinh hanh chinh va khéng &uphat tr Hiép dinh hay t quyét dinh trong tai- ph
thuoc mot cach chinh xac vaarsdng nlin va ap dng hiu hiéu trong thre tién sau nay**°
R6 rang, @uong chindoan” khéng nkn duoc bit cr sy cdng nAn ding nhr ap ding Mot
cach liu hiéu trong thrc tién sau nay.

Ngoai ra, 4p luan cia Trung Qe ring “duong chindoan” chi ra cac vang moc lich
sir 14 khong thugt phuc.*>* Thir nhit, theo \&n ban chuin bi (Du thao) cua Hoi nghi Lién
Hop Quic Vé Luat bién nim 1958, danh sach cac vungoe lich sr trén thé gisi khdngdé
cap d&én ving rdc lich sr trong duong chr U tai Bién Bong. Thr hai, theodiéu 15 d¢a
UNCLOS, khai ntm danh ngta lich sr chi cé thé duoc 4p ding trong véc phandinh 1&nh
hai 12 hai ly gitta cac qéc gia coduong by bién déi dién haic tiép giap trong cac tidng
hop dic biét. Khéng c6 quydinh nao trong UNCLOS&/danh ngka lich sr cho ving bin
ngoai 12 i ly tinh tir duong @ so, trong khi ‘duong chindoan” nam céach b bién Trung
Qudc vai tam hai ly. Thi ba, khai ém ving nréc lich sr khdng phi bp voi céc Iuit, quy
dinh va céac tuyéndchinh thirc cia Trung Qéc V& Ianh hi, vang QKT va ving TID.
Théng qua Tuyéndvé Lanh hi nam 1958, Trung Qéc da cong nhAn bién ¢ ndm ngoai
lanh hi. Viéc Trung Qwc phé chan UNCLOS rim 1996 ng Yy rang kit ¢t quyén lich sr
naoddi véi tai nguyén thién nhién do phia Trungd@weéu séch tréc ngay phé chin trong
khu wrc ma hén nay la vandQKT hay TLD cua cac qdc gia khac, béc phai tir bo. Ly do
la mdi quan & phéap ly gira cac gdc gia thanh vién UNCLOS trontp cé Trung Qdc hién
nay da dugc Céngudc diéu chinh. Trung Qdc khdng tk sir dung rdi luat caa minh nix
mot ly do dé khéng tuan th cac nghia w quic & theo UNCLOS™? Thu tu, “duong chin
doan” duoc haach dinh mdt cach tly yduong nay khéng &t dau tr luc dia ding khéng xét
phat fr dao. Diéu do la trai Wi nguyén fic “dat thong ti bién.” Mot dudng nhr vay khéng
thé mang 4i cho quc gia yéu sach ét vang bén di nguoc lai véi cacdiéu khan cia
UNCLOS, hay ch quyén dbi véi cacdao vada trongduong nay. Tl nam, “dudng chin
doan” tac dong khéng chtéi cac quc gia cé tranh cip chi quyén, ma con tadong i ca
cac qugn va tr do hang ki, an ninh bén va hang khéngia dngdong khu wrc va tté giéi.

150 INTERNATIONAL LAW REPORTS, vol.91, trang 584 (Larpacht & Greenwood eds.1993).
*** Franckx & Benatamhu trénghi chti 146, trang 216. ‘ ‘
132 Beckmannhu trén ghi cha $ 6 trang 13; Congdéc Vién W Luat diéu uéc, didu 27.
39



Bién dich: Nguyén Thai Giang, Nguyén Thi Lan Huong, Quach Thi Huyén | Hiéu dinh: Viét Long

4. Quandiém cia Viét Nam vé giai quyét tranh chép tai Bién Pong

Tung 1a ran nhan éa viéc ar dung Vi lyc trong cac tranh @p chi quyén ddi véi Hoang Sa
va Tnrong Sa, Vet Nam héu rd gia ti caa hoa binh; \at Nam b lyc theodudi giai quyét
hoa binh céc tranh ép tai Bién Pong. Lap trrdng nayda duoc tai khing dinh trong cac &n
ban va tuyén B chinh thirc, nhr Tuyén & Chinh pli nam 1977 va 1982. Ndhguyét Quc
hoi vé viéc phé chan UNCLOS rim 1994da quydinh:
Qudc hoi mot lan nira khing dinh chi quyén cia Viet Namddi véi hai quin ¢ao Hoang Sa
va Trong Sa va ch truong gii quyét cac tranh chp vé cha quyén Ianh t ciing nhr cac
bat dong khéac lién quatén Bién Bong théng qua thong rong hoa binh trén tinh ih binh
dang, hiu biét va ton tong An nhau, tdn ting phap lat quic t, dic biét 1a Congudc cia
Lién Hop Quic V& Luat bién nim 1982, tdn tsng quyn chi quyén va quygn tai phan ga
cac nréc ven bén ddi voi ving dac quyén kinh € va tlém luc dia; trong khi 6 luc thicday
dam phanié tim giai phap © ban va lau dai, cAc bén lién quainduy trién dinh trén o s
gitr nguyén hgn trang, khdng cé hantiong lam plicc tap thém tinh hinh, khdngrsdung vi
luc haic de dha sr dung Wi lyc. >

Thém vaado, Viét Nam dingang b giai quyét tranh clip bién théng quatam phan
truc tiép vai thién chi, dra trén g tén tiong ddi véi cac quygn va bi ich chinhdang @a cac
bén lién quan rim dat duoc mot thoa thuin vé giai phap cong Bng va hp ly, duoc tit ca
cac bén cfip nhin. Quandiém nay @a Viét Nam hoan toan phiop véi didu 33 @a Hién
chuong Lién Hyp Quic, diéu 74 va 83 éa UNCLOS, lidt phap vaap quan gdc t khac.

Tai Bong Nam A, Vet Namda din dau trong vic giai quyét cac vin dé phandinh
bién phi lyp v6i UNCLOS. Viet Namda ky Kt Hiép dinh \é phandinh bén vsi Thai Lan
ngay 9/8/1997, Hp dinh v phandinh Vinh Bic Bo, Hiép dinh hop tac nghk cé i Vinh
Béc Bb véi Trung Qubc ngay 25/12/2000 va Ep dinh phandinh thém luc dia Wi Indonesia
vao ngay 26/6/200%*

Tuy nhién, Vit Nam khéng gt mot quandiém orng nhic. Trong cac cic dam
phéandé tién t6i giai phap phantinh cwi cung, rfu cin thiét va dra trén s dong y dia cac
bén, Vit Nam va cac mic co the lra chon tién hanh cac Bh phap 4m thoi theo tinh thn
cuadiéu 74 va 83 ta UNCLOS. Vit Nam ding da céng nAn cac ving adc lich sr dugc
dat dudi ché do quan ly chung i Campuchia® nim 1982. Nm 1992, V&t Nam da dat
dugc thoa thuin v6i Malaysia ¢ khai thac du khi chung trong khuuc chbng in, va sau
d6, thucday thuong lrong v khai thac du khi chung trong khuuc chong lan giira Viét
Nam, Thai Lan va Malaysia (#ong lrong bit dau tir nam 1998). Hinh thic khai thac chung
daduogc ap ding cho cac vundgaduoc phandinh nhr Vungdanh ca chung va Vuntanh ca
quado vai Trung Qube tai Vinh Bic Bo (c6 hiu luc ngay 30/6/2004). & thuc tién va kinh

133 Nguyen & Hoangnh trén 109.
154 Ramses Amer & Hong Thao NguyeXjetnam's Border Disputes: Legal and Conflict Masament
Dimension 12 ASIAN Y.B. INT'L L. 111-128 (2005-2006).
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nghiém ocia minh, Vét Nam |a ndt trong cac qgbic gia cé nhdu hiép dinh khai thac chung
nhat trén tté giéi. Tuy nhién, V&t Nam khéng bao ¢ichip nhin y tréng “cha quyén adia
Trung Quc, gac tranh cip, cling khai thac'®®

Lién quandén cac tranh cip Bién Bong, Vit Namda c6 ndt sb sang kén trong
viéc tim kiém giai quyét tranh clip théng qua cac kénh songuping vada phrong. Mot
didn dan da duoc thanh 4p danh cho cac ¢e dam phan lién quadén cac vn dé bién voi
Trung Quc tr nam 1993. Vao am 1994, Chrong trinh Khio sat Nghién ¢u Khoa hc
Bién Bong (JOMSRE-SCS)Hh dau tiéndugc cac nha lanktao Viét Nam va Philippinegé
Xuat. Sang kén nayduoc lap di 1ap lai nhiéu 1an trong cac #m tiép theo. Thang 11/1995,
Viét Namda ky Kt véi Philippines nét vin kién vé tdm nguyénic tng xir tai Bién Dong.
Khoan 7.16 trong TuyéndHa Noi cua Hoi nghi thuong dinh ASEAN kn thir 6 nim 1998
kéu @i cac quc gia thanh vien ASEANan nd luc trong véc sain thao B quy e tng xir
tai Bién Pong gira cac gdc gia lién quan. \&t Nam va Philippinegia dr thao ra B quy
tic tng xir ASEAN™° va c6 nliing d6ng gép én trong viec ASEAN va Trung Qéc ky két
Tuyén B tng xr cia cac bénai Bién Bong (DOC) ngay 4/12/20027 DOC la vin kién
chinh ti dau tién, nd duong cho cac ha dong hop tac bén gira cac bén lién quan trong
nhitng nh wrc it nhay cam nkit nhim xay drng 16ng tin.

Nam 2005, “Hip dinh ba bén & khao satbija ctin bién chung trong ving ta
thuan” tai Bién Bongda dugc ba cong ty gic gia diu mé caa Trung Qéc, Philippines va
Viét Nam ky Kt: d6 1a Cong ty du khi quc gia Trung Qic (CNOOC), Cong ty #li khi
qudc gia Philippines (PNOC) va PETROVIETNAM. h thuin duoc coi 1a hréc di dau
tién dé thuc hien DOC™® Nam 2010, khi Vet Nam la Chi tich ASEAN, Dén dan ARF £n
thir 17 va Hi nghi Bo trusng Qubc phong ASEAN 4n thr nhat (ADMM) va cac i nghi
dién ra ki Ha Noi d& nhic lai sy can thiét caa viéc ting arong @ ché quan ly xungdot tai
Bién Bdng. Nim 2011, trong cacdi nghi caa AMM 18 ti Bali cia Indonesia, ASEAN va
Trung Quc da dat duoc thoa thuin vé& Ban hedng din thuc thi Tuyén I vé caching xir caa
cac béndi Bién bong (DOC GuidelinesPiéu nay cho thy quyét tam dia Viét Nam va cac

%5 Tha tusng K nhigm coa Trung Quéc Li Binh da dua radé xuit caa Trung Qéc va md hinh phét én
chung vao am 1990.Dé xem ci tét vé dé xuit nay ding nhr tong quan chi it chinh sachiea Trung Quc ddi

véi Bién bong vao thp ky 1990,tham klzo LAl TO LEE, CHINA AND SOUTH CHINA SEA DIALOGUES
(1999).Tham klao thémNguyen & Amer, A New Legal Arrangement for the South China 8batrén 6.

% Hong Thao Nguyenyietnam and the Code of Conduct for the South Clfina,32 OCEAN DEV &
INTL.L 195-130 (2001)

5" Hong Thao NguyeriThe 2002 Declaration on the Conduct of partieshie South China Sea: A Note, 34
OCEAN DEV. & INTL. 279-285 (2003).Tham klazo thémWu Shicun & Ren HuaifengMore than a
Declaration: A Commentary on the Background and $ignificance of the Declaration on the Conduct of
Parties in the South China SE&CHINESE J.INT'L L. (2003).

138 Nguyen & AmerA new Legal Arrangement for the South China Sea trém 6.
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thanh vién khacia ASEAN trong wc thuyét phuc Trung Qe Vé s can thiét kiém soét va

quan ly tranh cip tai Bién Bong*®

Thang 10 am 2011, V&t Namda ky Kt vsi Trung Quic Thoa thuin vé cac nguyén
tic co ban dinh hréng gii quyét cac \in dé trén bén.**° Thoa thuin nay § gidp hai bén
thlcday qué trinhdam phan © cac \in dé trén bén va tim kém giai phap © ban va lau dai
dugc ¢ hai bén chp nhin. Bong thyi, hai bén @ng chi dong ban tho vé cach tlirc tim
kiém nhing giai phap quadd va am thoi khong lamanh hrong dén lap traong va chinh
sach @a mdi bén, trongd6 bao @m viéc nghién ¢u va thio luan vé viéc hop tac phat tén
chung. @ s caa viéc giai quyét cac tranh clip bién tai Bién Bong co the duoc tom &t nhu
sau:

« Quy clé phap ly va cac nguy@addugc xacdinh trong ldt quic €, bao m Cong
wée Luat bién naim 1982;

« Céc hép dinh va nin thic chung do lankdao cip caodat duoc, va
« Phu kyp wi cac nguyénic va tinh thn caia DOC.

Céc tranh cfip lién quanién bién giira Viét Nam va Trung Qéc (Hoang Sa va ving
bién ngoai &a vinh Bic Bo) c6 th duoc giai quyét thong quaddi thoai va dam phan tu
nghi. Viét Nam ludn ludn gt 1ap treong ring tranh chp lién quandén cac qéc gia khac
(trong tranh chip Truong Sa) gii quyét thong quatam phan i cac bén lién quan khaé!

5. Két luan

Trong bai bao nay, tacigidadé cap hai \in dé: Iap treong aia Viét Nam \é tranh clap cha

quyén dbi véi Truong Sa va Hoang Sa va cac vunénbiai Bién Dong. CAc tranh dip tai

Bién Doéng da ©Hn tai mot thoi gian dai. CAc tranh éb nayda vadang tacdong nghiém
trong ©i sy phat trén kinh € cua trng qubc gia ven bn bi anh hréng, 6i su 6n dinh va hoa
binh trong khu wc, i cac bi ich cia @ngdong qubc €. Giai quyét cac tranh clip nayddi

hoi nhitng  lec cia cac bén yéu sachjactoan khu we, va @ia dng dong qubc €. Tém

lai, 1ap treong aza Viét Nam trong tranh dp Bién Bong dra vao batiém: (1) chi quyén

Viét Namdbi voi Hoang Sa va Trong Sa; (2) phudp véi UNCLOS trong véc xacdinh va
phandinh céc ving B quanhdao; (3) ptin ddi “duong chindoan”, tré ngai chinh cho vic

giai quyét cac tranh cip tai Bién Pong king cac phrong thrc hoa binh.

159 Thuy Chung ASEAN-China agree on East Sea guidelivdETNAMBRIDGE (20/7/2011) ding i trén
http://english.viethamnet.vn/en/politics/10911/asehina-agree-on-east-sea-quidelines.hftham kto lan
cuwdi ngay 30/3/2012)

180 VNA, Vietnam-China Joint Statement, 16/10/201&ng i trén trang http://vna/Agreement
1510201 1seaprinciples\vietnam-china-joint-stater2&xitl .htm(tham ko lin cwi ngay 30/3/2012).

181 VNA, Vietnam-China Sign Agreement on Basic Seanélples, October 12, 201lavailable at
http://vha\Agreement15102011seaprinciples\vn-clsiga-agreement-on-basic-sea-principles-1.47607.htm
(tham khio lan cubi vao ngay 30/3/3012)
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Céac nhand chinhdé giai quyét bé tic d6 phii duoc dya vao 1ong tin gta cac bén,
thién chi tén tong va tuan th luat quc té. Cac tranh cip chi quyén cin duogc giai quyét
truc tiép giita cac bén lién quan théng qua c&d ghap hoa binh. Cac tranhighbién phai
duoc giai quyét dua trén o sd phi hop véi UNCLOS. Céc n dé song plrong phii duoc
giai quyét trén @ s song plrong. Mat khac, céac &n dé da phrong phii duoc giai quyét
trén @ s da phrong. Do chinh la coruong ma VEt Nam kra chon.
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GIOI THI EU DU AN NGHIENCUUQUOCTE.NET

Muc dich
Nghiencuuquocte.net 13 mét dy an phi chinh tri, phi loi nhuan nhim muc dich phat trién nguén hoc liéu chuyén nganh nghién
ctru quéc té bang tiéng Viét va thic déy viée hoc tap, nghién ciru cic van dé qudc té tai Viet Nam.

Ly do ra doi

Trong khi s6 nguoi hoc tap va nghién ctru vé cdc vén @ qudc té 6 Viet Nam ngdy cang gia ting thi viéce tiép can céc tai ligu mang
tinh hoc thuat cua thé giéi vé linh vuc nay con réat han ché vi hai Iy do: Thir nhat, cAc tai liéu nay thuong phai tra phi mai tiép can
dugc, trong khi cic truong dai hoc va vién nghién ctru cia Viét Nam hau nhu khong c6 chi phi trang trai. Thir hai, cAc tai liéu nay
chu yéu dugce xuét ban bing tiéng Anh, khién nhiéu sinh vién, nha nghién ctru, va dic biét 1a quang dai doc gia quan tim dén cac
van dé quéc té noéi chung, gip khé khin trong viée tiép thu, linh hoi. Nghiencuuquocte.net ra doi véi hi vong s& gop phin khéc
phuc dugc cic vén dé trén.

Hoat dong chinh

Hoat dong chinh ciia Nghiencuuquocte.net1a bién dich sang tiéng Viét va xuit ban trén website cia minh cAc ngudn tai liéu
mang tinh hoc thuan bing tiéng Anh vé linh vuc quan hé quéc té, bao gdm chinh tri qudc té, kinh té quéc té, va luat phap quéc
té.

Céc tai liéu nay chu yéu 1a cc bai bao trén cac tap san quéc té, cic chuong sich, hodc cic tai liéu tuong tmg, da dugc xuit ban
bai cAc nha xuit ban, cac truong dai hoc va vién nghién ciru c6 uy tin trén thé gisi.

Dy 4n vu tién bién dich va xuét ban:

«  Cacbai viét mang tinh nén ting déi véi linh vuc nghién ciru quéc té;

«  Cacbai viét c6 nhidu anh anh huéng trong linh vuc nay;

«  CAcbai viét lién quan tryc tiép hodc c6 anh huong, ham y gian tiép dén Viét Nam;

«  Cacbai viét dugc d6ng dao doc gia quan tam.
Sau khi dy 4n hoat dong én dinh, s luong cac bai dich c6 chat lugng ting 1én,Nghiencuuquocte.net c6 thé tinh téi viée hop tac
v6i cac dbi tac dé bién soan cac tuyén tap bai dich theo timg chu d& nhét dinh va phat hanh dudi dang sach in hoic ebook.

Quy trinh bién dich va xuit ban

Ban bién tap chiu trdch nhiém tuyén lya (va xin phép cdc nha xuat ban néu cin) cic bai viét @& giao cho cac cong tic vién
dich. Céc cong tac vién ciing c6 thé chu dong dé xuit 1én Ban Bién tap cc bai viét ma minh mudn dich. Sau khi c6 sy dong y cua
Ban Bién tap, cong tc vién sé tién hanh bién dich.

Céc cong tac vién hoic cic cd nhan khac néu da dich sin mét bai viét/ chuong sach nao &6 cling c6 thé gui dén Ban Bién tap
(kém ban gdc tiéng Anh) dé xem xét. Néu dé tai phit hop va chét luong dat yéu ciu, bai viét c6 thé duoc higu dinh va xuit ban.

Sau khi nhan dwoc ban dich, Ban Bién tip s& kiém tra bude dau chit luong bai dich. Néu chit luong khong dat (vi du sai qua
nhiéu, kho c6 thé hi¢u dinh, bién tip duge mot cach higu qua) thi bai dich s& bj tir chdi va tra lai nguoi dich. Trong truong hop
chit lugng thoa dang, bai dich s& duge chuyén t6i cic cong tac vién phit hop dé kiém dinh va hiéu dinh. Sau khi hiéu dinh, Téng
Bién tap s& kiém tra lai 1an cudi. Néu dat yéu cau, bai dich s& duoc xuét ban trén website du 4n.

Tong Bién tap 1a nguoi quyét dinh cudi cling vé viée lya chon bai dich, ngudi dich, nguoi hiéu dinh, cling nhu viée chuyén hiéu
dinh va xuét ban c4c bai viét.

Xuit bin cac bai dich da dwoc cong bd

Ban bién tap hoan nghénh cic cong tac vién déng gop cic bai dich da duoc hi¢u dinh va xuat ban ¢ cdc noi khac. Trong truong
hop d6, cic cong tac vién dam bao viée cong bé cac bai dich d6 trén Nghiencuuquocte.net & duge cho phép bai cic bén lién
quan.

Yéu ciu d6i véi ban dich
Dé dugc xem xét xuét ban, ban dich phai ddm tmg cc yéu ciu sau:

«  Dich sat va diy du bai viét nguyén gbc. Trong truong hop vi Iy do dic biét ma cong tac vien mubn bo mot phan nao d6
cua bai viét gde thi phai thong b4o va dugc sy ddng ¥ cua Ban Bién tap.

«  Ngbn ngit tiéng Viét trong sang, dé hiéu. Han ché téi da 18i chinh ta.

«  Trong truong hop c6 cac thuat ngir, doan vin nguoi dich cam thiy khé hiéu hoic dich chua chuan, nguoi dich cin
danh dau (highlight) cAc thuét ngit, doan vin dé dé tién cho viéc hiéu dinh bién tap.
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. Giit toan bo ngudn tai liéu tham khao nhu trong ban gée (footnote, endnote, bibliography). C4c footnote, endnote c6
chira thong tin bd sung can duoc dich. Tuy nhién, dé tién cho viée truy ngudn tai li¢u tham khao cua nguoi doc, ngudi
dich gitr nguyén tiéng Anh (khéng dich sang tiéng Viét) cic ngudn tai liéu tham khao cua bai viét goc.

. Bai dich phai duge ddnh may bang font chit Unicode, ¢& 12 pt, cach dong 1,5, file MSWord 2003, 2007, 2010 (khong
gui ban pdf).

. Bai dich phai s dung Bia bai dich theo miu théng nhét. Download template bia bai dich tai ddy: Template Bia bai dich

«  Tén file: Tén nguoi dich + Tén bai viét géc bang tiéng Anh.
. Bai dich sau khi hoan thanh gui vé dia chi: nghiencuuquocte@gmail.com.

Thoi han hoan thanh bin dich

Vi day 12 mot du 4n dua trén sy déng gop tu nguyén, Ban Bién tap khong yéu cau thoi han cu thé ddi véi viée hoan thanh cac ban
dich. Tuy nhién, Ban Bién tap hi vong s& nhan duoc ban dich trong thoi han 45 ngay ké tir ngay ban gée dugc giri cho nguoi dich.
Théng thuong cac ban bai goc tiéng Anh sé& c6 do dai tir 20-35 trang (bao gom endnote, footnote, bibliography).

Cong tac voi Nghiencuuquocte.net

Do day 12 mot du 4n phi loi nhuan méi ¢ giai doan dau va chua c6 tai tro nén chiing t6i kéu goi sy tham gia tinh nguyén cua cic
cong tac vién ¢ ca hai cong doan bién dich va hiéu dinh. Néu ban quan tim va muén tré thanh cong tac vién cua du 4n, vui long
dién vao méu don ding ky tai: http://nghiencuuquocte.net/dang-ky-cong-tac/

Céc cong tac vién ding ky, tiiy vao quyét dinh cia Ban Bién tap, c6 thé s& duge dua vio danh sach cong tac vién luon hoic s&
duge giri mot doan trich tir mot bai bao/chuong sach (khoang 1-2 trang) & dich thir. Néu dat yéu ciu, chiing t6i s& dua cac ban

vao danh sach cong tac vién va sé& giri bai cho cac ban bién dich/ hi¢u dinh khi ¢6 bai phu hgp véi chuyén mén cua ban hogc theo
diang ky chu dong cua ban. Luu : Viée ban dwoc gui bai dé dich ciing nhu viée ban nép bai da dich khong dam bao chic chén bai
dich cua ban s& duoc hiéu dinh, bién tap va xuit ban.

Loi ich cua viée trg thanh cong tic vién cua Nghiencuuquocte.net:

«  Rén luyén va nang cao kha ning tiéng Anh, nhit 1a ky ning dich thuat;

« Mo rong hiéu biét vé cac linh vuc nghién ctru quéc té;

«  Dong goép vio su phét trién ciia cong ddng hoc tap va nghién ctru quéc té tai Viet Nam;

«  DPugc cap gidy chimg nhan cong tac vién (c6 thé dua vao hd so xin hoc béng, xin viée 1am) néu déng gop tir 2 bai dich
tro lén.

. Duoc nhan thu lao trong truong hop du 4n xin duoc tai trg hoat dong hodc bai dich dwoc sir dung trong cic 4n pham
phat hanh c6 thu phi.

Bin quyén bai dich

Ban quyén d6i véi ban dich dugc xudt ban cing dugc chia sé¢ boi nguoi dich, nguoi hiéu dinh (néu phai hiéu dinh) va
trang Nghiencuuquocte.net. Trong truong hop ban dich phét sinh doanh thu (vi du duge dua vao cac gido trinh, tap bai doc,
hoic cac 4n phim khéc duge phat hanh c6 thu phi nhu sach in hoic ebook), thi sau khi trir cic chi phi bién soan, in 4n, phat
hanh, loi nhuan thu duge s& duge chia theo ti 1&: Nguoi dich: 40% (hoic 75% néu khong phai hiéu dinh); Nguoi hiéu dinh: 35%,
trang Nghiencuuquocte.net: 25%.

Trang Nghiencuuquocte.net chiu moi phi tén trong truong hop phai tra phi cho nha xuat ban dé bai viét duge phép dich sang
tiéng Viét.

Pang tii, phat hanh lai bai dich tir nghiencuuquocte.net

Viéc ding tai lai trén cach trang mang céc bai dich da cong bd trén website du 4n phai ghi rd ngudn va din link toi bai viét gbe
trén nghiencuuquocte.net.

Trong truong hop in 4n hogc sir dung cac bai viét cho muc dich thuong mai, cic bén lién quan phai nhan duge sy cho phép bing
véan ban cia Ban Bién tap nghiencuuquocte.net.

Dt nd lye t6i da trong ngudn lyce cho phép dé dam bao chat luong cua cac bai dich,nghiencuuquocte.net khong chiu trich nhiém
vé d6 tin cay, chinh x4c cia cac bai dich cling nhu nhimg hau qua c6 thé phét sinh tir viéc trich dan, st dung lai néi dung cua céc
bai dich d6 duéi bat ky hinh thirc ndo.

Mién trir trach nhiém

Trong khi tran trong sy déng gop cua cic cong tac vién, Nghiencuuquocte.net va Ban Bién tap khong thé chiu bét cir trach
nhiém nao d6i vai cc tén that, thiét hai vé vat chét, tinh than, thoi gian, sirc khoe... c6 thé xay ra di véi cac cong tac vién trong
qua trinh tién hanh cong tac vai du 4n.

Lién lac
Moi trao ddi xin vui long gui toi: Lé Hong Hiép Email: nghiencuuquocte@gmail.com.
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