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Bién dich: Nguyén Thi Thanh Ha Hiéu dinh: Lé Thanh Tung

Céng dong thé gidi da gisi thiéu nhieu céng @ phap ly khac nhau lién quaf#n viéc
boi thiwong cho mn nhan b xam plam nhan qugn nghiém tpng. Tuy nhién,d
Campuchia, &n dé boi thuong cho nkeng vi plum nghiém tsng va cé tinh &thong
lién quandén nhan quyn cia ché @6 Khmerbo van chea cé bi gidgi dap, di Toa &n
Pac biét cia Campuchia nim Truy 6 cac Wi &c dedi thoi Campuchia Dan chda
dwroc thanh §ip. Trong terong hop phic tap nhe tzi Campuchia, codt nhiéu cau Wi
lién quandén win dé boi thuong van chra diroc gidi dap. Bai bao nay&xem xét an
dé d6 vadwa ra mpt vai de xuat ve mgt chirong trinh Wi thurong khi thi va héu qui
cho cac an nhan @a ché @6 Khmerpg.

l. Gioi thiéu

Ngay 17 thang 4 #m 1975, ch hai tin trudc khi chinh qugn Sai Gon sp d6, Phmom
Pénhda i vao tay chinh qudn Khmerbo, bit dau thoi ky lich sr den 6i caa “nhitng canh
ddng cHt”. Chinh qugn Khmerbo da dua ra nt chién dich nlim tao nén nét “hé thng
x& i sach”, théng quald chingda vi pram quyén con ngoi rong khip, day ba tréu ngroi

phai di cu khoi cac thanh p vé cac vang ndng thén 1am né lao dong khb sai va tiéu dit

tat ca nhirng ai b cho lade dhadén muc dich aia chang:

* Xem, vi di, B&o cdo éa nhom cac chuyén gia\Campuchia ga theo Ngh quyét cia Dai hgi dong &
52/135 Phuc luc, 9T 16, 19, 20, 30, 56, U.N. Doc. A/53/850- 9A/231 (15.3.1999) [satfy gi tat la Bao
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Hon ba thp ky trdi qua, nuc tiéu i thuong thit hai mot cach toan @n vin nim
ngoai m voi cua nhiing ran nhan ma quan cia hy da b chinh qugn Khmerbo tudc doat
mot cach nghiém tmg va c6 B théng. VAn dé nayda it ntin duoc ar quan tamit chinh
phi ciing nhr cdng déng quic t, ngay @ khi Téa anbic biét caa Campuchia rim Truy ©
cac Toi ac drdi thoi Campuchia Dan ah (Extraordinary Chambers in the Courts of
Cambodia for the Prosecution of Crimes Committedinduthe Period of Democratic
Kampucheaviét tit |2 ECCC)d&dugc thanh 4p.2

Chinh phi hién tai c6 ngha wi phap ly plai bdi thuong cho nling ran nhan ea
chinh qugn di khéng? Ai c6 th yéu du bdi thuong? Hinh tic bdi thuong nao la thich ép
va kha thi v6i tinh hinhé Campuchia®é chi 1a mbt sb trong nhéu cau bi xung quanh n
dé bdi thuong Van chra dugc giai dap. VGi muc dich xacdinh bin phin cia chinh ph
Campuchia trong ¢t boi thuong thiét hai va dua ra ndt sb goi ¥ vé mot cheong trinh Bi
thudng hiéu qua va kha thi cho cac an nhan aia chinh qugn Khmerbo, bai bao nayéch
gangdé tra 1o cac cau bi dé.

Bai b4o ém c6 5 plin. Phin Il phan tich cac trach rdm phap ly éa ctinh phi
Campuchia va trach nf cia nHing ca nhama gay radi ac trong véc bdi thuong cho céc
nan nhan. Pin Il phan tich nking viéc da dugc lam chodén naydé giai quyét cac in dé
nay va é gang gii thich tinh tang tri té hién nay. Tép theo, phn IV s3 dua ra ndt sb co
so dé xacdinh xemddi tuong nao nértugc bdi thudng thiégt hai. Phan V s danh gia hinh
thire bdi thuong kha di nhit cho cac an nhane Campuchia. P clbi s& dua ra ndt b goi
y Vé céch thirc thire hién bdi thuong. Viéc bién quyén (duoc bdi thuong) nay té thanh thec
té van la mot thach thirc 16n. Song, thach tic nay néntuoc vuot qua va ¥n dé bdi thuong
cho cac an nhan Khmebo phii dugc giai quyét cang $m cang 6t dé dam bao cong ly
thie ar cho cac an nhan bi xam hi nhan qugn nghiém tong & Campuchia.

I. Nghia vu bdi thwong thiét hai cho nan nhan aia Khmer P

Bang CH din va Nguyénic Co ban cia Lién Hyp Quic vé Quyén duoc Bdi thuong aia cac
Nan nhan bXam plam Nhan qugn Nghiém tong va Luit Nhandao quic t quydinh viéc
bdi thudng thiét hai bao gm viéc dé bu khoi pluic nguyén ting, i thuong thit hai, tai
hoa nlp cac man nhan, kiic phuc Vé tinh thin, vadam bao khong tai din ar xam phm

cdo aia nhém chuyén gjgban & van dé nguoi dan b ép phi di doi khoi thanh pld va cac 4m dung quyén

con naroi khac); Katheryn M. KleinBringing the KhmerRouge to Justice: The Challenges and Risks Facing
the Joint Tribunal in Cambodjat NW. J. INT'L HUM. RTS. 549, 549, 553-54 (20q@ghi lai viéc di dvi va

lao dong ardng hirc).

2 ECCC, contuoc gi la Tda an Campuchia, laghntdoa an chunduoc thanh 4p bsi mot hiép dinh gira Lién
Hop Qubc va Campuchiadi muc tiéu xét Xt cac bi ac dréi ché do Khmerdo tir nam 1975dén nim 1979.
Xem website ta ECCC:http://www.eccc.gov.kh/englisttruy cip lan cui 28.11.2009)i¢ biét thém thong tin

vé ECCC.
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nita® Théng throng, viéc dén bu pluc hdi nguyén tang (restitution) la hinh tit dén bu
dugc mong mén nhit.* Viéc phuc hdi “hudng i viéc khéi phic lai nguyén teng banddu

(status quo anté)c&a ran nhan”, vi & nhe bao @m viéc tra lai tai sin, khéi phic tr do, dia

vi cdng dan va cac qéiy hop phap khac, & vé noi cu tri va khéi plc céngan viéc lam®

La hinh thirc khic phuc phap ly pl bién nHit, boi thuong thiét hai (compensation) la ¢t

tra tién mit cho ran nhan nkr mot céch thra nkin nhitng hanhdong sai traida xay ra va xoa
diu cac én thit ma ran nhanda phii chiu dung.” Tai hoa nhp (rehabilitation) tirong bao
gdm viéc chim séc ¢ sirc khoe va tam 1y éng nhr cac dch w phap Iy Viéc khic phuc vé

tinh thin (satisfaction) baodgn nhiéu khia anh, trongdé cé s thira nHin viéc xam plam,

cong khai toan & s that, chinh thirc xin 16i va nhin cac trach nkém, va trong niém cac an

nhan? Viéc dam hio khong tai xam pim bao ém viéc dua ra cac kin phap nAm ngin

chin sr xam pham tai dén.*°

Vén d& boi thuong thiét hai khéng phai 1a méi mé trong ILit nhan qugn va nhaniao
qudc #.1* Sr ung W bandau cho qugn nay trong lat qudc & “céd thé dugc tim tHiy tai
Piéu 3 a@ia Congudc Hague IV Bm 1907 ¥ cac Luit 1¢ va Tap quan Chin tranh,** ma
theodé bén nao vi pkm Cénguéc nay “$ phai boi thuong.” Ban Tuyén ngdn Toanic
vé& Nhan qugn, vbn c6 tf coi la thanhwu Ion nhit trong tH ky 20** saudé da nHin manh
rang “mdi ngudi déu c6 quygn nhin dugc bién phap kiic phuc hiéu qua thdng qua cac toan
an quc gia co thm quyén ddi vsi cac hanhiong xam hi cac qugn oo ban cia minhduoc
hién phap hac luat phap thira nhin.”*® Rit nhiéu cacdiéu udc qudc # khac ¢ingdadugc ky

% Bang CH dan va Nguyénic Co ban cia Lién Hyp Quic V& Quyén duoc Bdi thuong aia cac Nn nhan b
Xam pham Nhan qugn Nghiém tong va Luit Nhandao quc €, G.A. Res. 60/147, Annex, T 18, U.N. Doc.
A/RES/60/147 (2005) [satfy gi tit [& Nhing nguyénic av ban cia Lién Hiép Qubc].

* Stef VandeginsteReparation trong RECONCILIATION AFTER VIOLENT CONFLICT: A HNDBOOK
145, 145 (David Bloomfield et al. eds., 2003).

® Pablo de GreiffJustice and Reparationtrong THE HANDBOOK OF REPARATIONS 451, 452 (Paldle
Greiff ed., 2006).

® Nhitng nguyénic oo ban aia Lién Hép Quic, cha thich 3y trén, 1 19.

" Nhitng nguyénic co ban cia Lién Hép Qubc, cha thich 3 trén, § 20, de Greiff, cha thichdstrén, trang
452; Dinah L. SheltonReparations for Victims of International Crimdsong INTERNATIONAL CRIMES,
PEACE, AND HUMAN RIGHTS: THE ROLE OF THE INTERNATINAL CRIMINAL COURT 137, 139-
40 (Dinah Shelton ed., 2000).

8 Nhitng nguyénic ao ban cia Lién Hep Qudc, chi thich 3y trén, T 21; de Greiff, cha thichdbtrén, trang
452.

° Nhitng nguyénic oo ban aia Lién Hip Qubc, chd thich 3 trén, T 22.

0 Nhu trén, cha thich & trén, 1 23.

v du, xem Paul M. HughesRectification and Reparation: What Does CitizengResibility Require?35 J.
SOC. PHIL. 244, 245 (2004gho &ng cac tho luan vé viéc boi thuong da & mdt van dé ndi bat trong viec xir

ly cac 6i ac tan ho trong qué kh).

12| jesbeth Zegveld, Remedies for Victims of Violamoof International Humanitarian Law, 85 INT'L REV.
RED CROSS 497, 506 (2003).

13 Cconguse vé Luat 16 va Tap quan Chin tranh tréndat lién, diéu 3, ngay 18.10.1907, 36 Stat. 2277, 1 Bevans
631.

14 Xem PAUL GORDON LAUREN, THE EVOLUTION OF INTERNATIONALHUMAN RIGHTS:
VISIONS SEEN 199-270 (2d ed. 2003) (ghii ¢hi tiét bdi canh lich sr va tacdong aia Tuyén ngdn toania
vé Nhan qugn).

'3 Tuyén ngon toanda v& Nhan quygn, G.A. Res. 217A, art. 8, U.N. GAOR, 3d Sess. plest. mtg., trang 71,
73, U.N. Doc A/810 (10.12.1948) .
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két trong nhiing thap ky saudo dwa trén Tuyén ngén Toarwc vé Nhan qugn, gilp ang &
cac quygn dugc boi thuong cho céc am nhan bxam pham quyén con ngi. Trong $ cac
didu wdc nay c6 Congroc Quic € vé Quyen Dan & va Chinh t;*® Coénguéc chbng Tra
tan va cac Hinh tic Déi xa haic Trrng phat Tan ko, V6 nhandao haic Ha nhuc con
ngudi; 1 Congusc Gio-ne-w the 3;*® va Ngh dinh thr | cia Conguéc Gio-ne-w.*® Cac
céng @ phap ly khu wc ding chra nhirng diéu khain doi hoi khic phuc phap Iy cho &n dé
xam plim quyén con ngroi. Didu 13 trong Congrdc Chau Au ¢ Bao vé Quyén con ngoi
va cac Quén tr do Gy ban ding quydinh quyn cia cac an nhan bxam hi nhan qugn
duoc doi hoi mot pheong an gai quyét higu qua “truéc mot co quan clic trach éa gqubc gia
du sr xam phim 1a do cac ca nhan hadhng theo thm quyén chinh ttirc.” ?° Congudc
Chau My vé Nhan Qugn cong nhn ring mdi ngudi déu cé qugn duoc doi boi thuong dé
chéng i cac hanhiong vi pram dén cac qugn co ban aia con ngoi dugc cong nén boi
hién phap hay “cac it caa nha méc hay theo qudinh aia Congudc.”?

Xem xét \in dé thiu d4o $ cho thiy ring Chinh ph Campuchia c6 nga w phap ly
trong viéc thec hién bdi thuong thiét hai cho cac an nhan phi chiu cac 6i 4&c da man
ché 46 KhmerDo trong nhirng nim 1970. Hén nay, Campuchia 1a ¢h bén tham gia trong
cacdiéu uéc vi quyen con ngoi chi yéu, %2 hdu hét cacdidu ude naydéu quydinh trach
nhiém phap Iydéi véi cac nha nge thanh vién nm dam bao cac plvong &n héu qua trong
viéc bdi thuong cho cac n nhan b xam hi nhan qugn dudi moi hinh thic. Congudc
Qudc & vé& Quyén DAan & va Chinh tr ciing kéu @i cac nha méc thanh vién “phi dam bao

16 congudc qubc € vé Quyén Dan g va Chinh tr, diéu 2(3) va 9(5), ngay 16.12.1966 [sddy i tit la
ICCPR]

7 conguoc chbng Tra fin va cac Hinh tic Béi xir haic Triing phat Tan ko, V6 nhandao haic Ha nhuc con
nguoi, didu 14 ngay 10.12.1984, 1465 U.N.T.S. 85.

'8 Conguéc Gio-ne-w lién quandén viéc déi xir vai ti nhan chin tranh didu 68, ngay 12.8.1949, 75 U.N.T.S.
135.

¥ Nghi dinh thr bo sung Congréc Gio-ne-w ngay 12.8.1949, va Nghiinh thr lién quandén viéc Bao vé nan
nhan @a cac xungiot vii trang quc (Nghi dinh thr 1) didu 91, ngay 8.6.1977, 1125 U.N.T.S. 3.

?0 Conguoc Bao v Nhan quygn va Quyn Tu do G ban, diéu 13, ngay 4.11.1950, 213 U.N.T.S. 282a doi
bsi Nghi dinh thr s 3, 5, 8 11¢6 hidu luc lan luot vao ngay21.9.1970, 20.12.1971, 1.1.1990, va 1.11.1998.
2L American Convention on Human Rights, Nov. 22, 19BA.S. Treaty Series No36, 1144 U.N.T.S. 123,
in lgi trong Basic Documents Pertaining to Human Rights in theer-American System, OEA/Ser.L.V/J1.82
doc.6 rev. 1 at 25 (1992)Xem thémAfrican (Banjul) Charter on Human and Peoples' Rights, Ahe 981,
OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982)uy dinh ring nmbi nguoi déu cé qugn khiéu rai lén
cac @ quan gdc gia co thm quyén chbng li cac hanhiong xam hi dén cac qugn oo ban aia hy dugc thra
nhan trong cac congac, luat, cac quydinh va ip quan co Hu luc).

2 pidu ngac nhién i nhidu ngroi bén ngoai la Campuchia |a thanh vidémmhiu didu woc qubc # cha chbt
vé nhan quyn, trongdé cé ICCPR; Congréc Quic € vé quyén Kinh &, Xa hi va Van hda; Congréc v
Ngan ngra va Ting phat T6i ac Diet chang, Conguéc Quic t& vé& Xo6a b moi Hinh thrc Phan bit Ching Hc;
Céngudsc chbng Tra fin va cac Hinh tirc i xu hoic Treng phat Tan ko, V6 nhandao haic Ha nhuc con
nguoi; Congudc v Quyén Tré em; Congudc V8 Loai trir moi Hinh thrc Phan kit chdng lai Phy nit; Nghi
dinh thr khéng it budc cia Congude V8 Loai trir moi Hinh thic Phan kit chbng lai Phy nit; Nghi dinh thr
khéng Hit busc aia Congudc chbng Tra in va cac Hinh tic Bdi xir haic Trirng phat Tan ko, V6 nhandao
haic Ha nhuc con ngoi; Nghi dinh thr khdng kit budc cia Congudc vé Quyén Tré em \é sy tham gia a tré
em trong cac ac xungdot vii trang; Ngh dinh thr khdng kit buoc aia Congudc V& Quyén Tré em \é budn
ban t¢ em, mi dam va khiéu damdrem.Dé biét thém \é tinh tang tham gia cadiéu uéc qudc t chi chbt vé
nhan qugn cia Campuchia Bh nay, xem danh sach céitu uéc cia Dir liéu Diéu woc Lién Higp Quic,
website:http://treaties.un.org/pages/Treaties.aspx?id=4&sth&lang=cn (truy cip ngay 28.10.2009)
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rang kit cir ngudi Ndo ma cac qun hay s tr do dia ho [nhu dugc thira nhin boi Céng
wdc] bi xam hii s8 duoc khic phuc hiéu qua cho du hankiong xam hi d6 dugc thec hién

boi cac ca nhadang hanhiong theo thm quyén chinh thic...vadam bao ring cac o quan
c6 thim quyén < thuc thi cAc bgn phap kiic phic @6 sau khiduoc dua ra.” Uy ban Nhan
quyen?* két luan ring “néu khong c6 bi thuong cho cac ca nhan ma gmytheo Congroc

cua hy da b xam hi thi nghia wi phai dua ra ndt bién phap kiic phuc hiéu qua vén dong

vai tro dt 16i dbi véi hiéu lyc aia Didu 2, khain 3, $ khongdugc hoan thanh?® Nhing

bién phap k#ic phuc nay ding tinhdén tinh tang & bi ton therong dic biét cua mdt sd nhém
ngudi nhét dinh, dac biét 1a te em?® Viéc khong tuan th ngtia wi nay cé té “ban than né
gay nén mt hinh thirc vi pram khéacddi véi Conguac”’ va “khéng ti bién minhduoc dra

vao nhirng can nkic lién quandén chinh t, xa Hi, van héa va kinh&?®

Céngudc Qubc € vé Xda b moi Hinh thrc Phan kit Ching Hc ding yéu éu céac
nha nréc thanh viérdua ra bén phap kiic phuc hiéu qua ddi véi cac rin nhan éa sr phan
biét chung ©c.?° Congudc chdng Tra fin va cac Hinh tic Béi xir haic Trirng phat Tan o,
V6 nhandao haic Ha nhuc con ngroi ciing quydinh nghia wu cia cac nhawgc thanh vién
phai d¢am bao bit ky nan nhan naoi@ tra n phii “nhan duoc bdi thuong va lrong quyén
c6 th thuc thi dugc ddi vai viéc bdi thuong mbt cach tiha dang va cong ing.”*° Tuong tr
nhu vay, Diéu 39 trong Congrdc V& Quyén Tré em ding yéu @u tit ca cAc nha méc thanh
vién phii “thuc hién moi bién phép thich bp dé dam bao sr phuc hoi vé thé chit ciing nhr
tam |y va & tai hoa nfip xa i cia cac an nhan t& em” bi xam hi dudi bat cir hinh thic
nao*!

Céac ran nhan @a ck ¢6 Khmerboé bao @m phu nir va t& em, nlitng ngroi bi tude
quyén chinh ti va dan s, nhiing ngroi chiu train, va nliing ngrodi bi phan bét gisi tinh va
phan bét chang ©c. C6 té thiy rang cac man nhan nay #m trong plam vi cacdiéu udc vé
quyén con ngoi ma Campuchiad tham gia. Cacdn 16 tir trudng hyp cia cac mdc nhr

2 |CCPR, chu thich 16 trén,diéu 2(3).

 Xem Van phong Caoiy Lién Higp Qubc v& Nhan qugn, Uy ban Nhan qun — Cac thanh vién,
http://wwwz2.ohchr.org/english/bodies/hrc/members.litruy cp lin cwi ngay 28.10.2009) {y ban Nhan
quyén gom 18 chuyén gidoc lap, ho la nhirng ngroi cé pHim chit dao dirc cao va c6 ing lec duoc thira nHin
trong inh wrc nhan qugn.”). Uy ban ndi nam hop 3 &n, mbi 14n kéo dai 3 thn tai Gio-ne-w hoic New York.
vian phong Cao uy Lién Higp Quc w Nhan qugn, Uy ban Nhan qudn,
http://www2.ohchr.org/english/bodies/hittuy cip lan cubi ngay 28.10.2009)

% Uy ban Nhan quin, General Comment No. 31: The Nature of the Génergal Obligation Imposed on
States Parties to the Covenant, 1 16, U.N. Doc.RECR1/Rev.1/Add. 13 (29.3.2004).

**Nhu trén, T 15.

2 Nhu trén.

8 Nhu trén, 1 14.

29 Xem, vi di nhr, Congusc Quic & vé Xda b moi Hinh thic Phan kit Ching Hc, diéu 6, ngay 21.12.1965,
660 U.N.T.S. 195, 199 (yéuie cac qdc gia thanh vién pti dam bio cac bén phap phong ding hiu qua s
phan bét chung ¢ déi voi mdi cong dan trong quin tai phan éa nha wéc).

30 congudc chong Tra fin va cac Hinh tic Bdi xir haic Tring phat Tan o, V6 nhandao haic Ha nhuc con
nguoi, cha thich 1% trén,diéu 14 (1).

3L congudc v Quyén Tré em,Pidu 39, ngay 20.11.1989, 1557 U.N.T.S. 3, 56.
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Ao,** buc,* va Nhit Ban®** cho tHy Chinh pli Campuchia c6 nga w xem xét nat cach
nghiém tdc kh ning ki thuong thiét hai cho cac an nhan éa Khmerbo, cho du éi 4c nay
dugc gay ra bi chinh qugn i da ki 14t 6 boi chinh qugn hién tai.

DU lap luan trénday dé cap dén ngha w phap Iy @a Chinh ph Campuchia trong
viéc phii boi thudng thiégt hai cho cac an nhan aa Khmerbé thi chinh céac lantiao Khmer
D6 méi l1a ngeodi chiu trdch nhdm truc tiép cho cacdi &c ma b d& gay ra. Trong4n bao
cdo @a Nhém cac Chuyén gigd\Campuchi&’ duoc thanh 4p chiéu theo Ngh Quyét sb
52/135 @iabai hoi dong Lién Hiép Quic, céac th linh Khmerbo so hiru mot khdi luong tai
san 16n tr khi ho b 1at d6.7%° Ban bao c&o Kin ngh sir dung khi tai sin aia nhirng lanhdao
Khmerbo da h két an i tda an 1am ngén kinh phi cho hat dong dén bu ran nhan, va
ring ECCC nén qugtinh khi nang bbi thuong c6 tié cé aia cac bcéo cho cacam nhan aa
ho.®” G day c6 @ cac phrong tién phap ly va ang luc thec t cho phép cacam nhan yéu
cau duoc bdi thuong tr nhitng k& xam hii nghiém tong nhan quén aia ho trong nhiing
nam 1970.

Il Tinh trang khéng hanhdgng

D4 ba thp ky da troi qua khi ché do diét chang Khmerbo sup db, nhrng nhing ran nhan
cua cté o nay Vin chra nhin dugc bdi thuong thvadang®® Coé nghia ring nhing hanhiong
sai trai n chra hoan toariuoc sra chia, va qugn loi caa cac mn nhan vn chra hoan
toandugc céng nkin. Cac an nhanda chy dugc bdi thuong tr rat nhiéu nim nay. Cacéd
chac phi chinh ph vé& quyén con ngoi da quan tandén van dé nay nhing hait dong va ap
luc cra hp chra di manh dé tao nén thayddi thuc ar. Quy Tin thac éa Lién Hyp Qubc
(dungdé chi cho vic thiét 1ap va hat dong aia cac tda an khac nhaté khéng thanh cong

32 Xem Max du Plessidistorical Injustice and International Law: An Exphtory Discussion of Reparation
for Slavery 25 HUM. RTS. Q. 624, 639 (2008Jé cap dén viéc Ao chi té 25 triéu d6 la My dé bdi thuong
cho cac an nhan Holocausisig st vao &im 1990).

3 Xem Ariel Colonomos & Andrea Armstrongserman Reparations to the Jews After World WarAll:
Turning Point in the History of Reparatiofiséc tinhDuc da ki thuong Hng dng 61,5 t d6 la My cho cac
nan nhan d6i ché do Puc Quic xa trong giaidoan 1965-2001); trong THE HANDBOOK OF
REPARATIONS, chu thich B trén, trang 390, 408.

3 Xem Joseph P. Neare$eeking Reparations in the New Millennium: Will daCompensate the "Comfort
Women" of World War 11715 TEMP. INT'L L.J. 121, 140 (2001) (néén quy tr nhan dachinh phi khoi tao
gom 10 tréu do la My dé khic phuc cac sai tradtdi véi cac phu nit giai khuay turdc day.)

% Xem Situation of Human Rights in Cambodia, G.AsR&2/135, { 2, U.N. Doc. A/Res/52/135 (1998) (yéu
cau Téng thr ky xem xét B tro Chinh pli Campuchia #ing viéc b5 nhiém mdt nhém chuyén gia). g thr
ky Lién Higp Qubc Kofi Annanda b nhiém mot nhém 3 chuyén gia theo Nighuyét 52/135dé danh gia cac
bang ching hién c6 va xadtinh ban chit toi &c aia cac th linh Khmerdo; va tim héu cac tra chon phap lydé
dua hp ra tede céng ly. Bao cdo éa Nhom cac chuyén giahu thich 1o trén.

% Nhu trén, 6 211

3" Nhu trén, § 212 (“Kh ning yéu éu cac b cao i thuong cho mn nhandugc quydinh trong quy ch caa
tda andic biét, msi day duoc thira nHin trongBinh uéc Toa &n Hinhws Quic t.”). Ban b&o céo ing kién
nghi raing “bat cir tda &n naatéu quydinh khi nang ki cao phi boi thuong cho mn nhan... [va] cac nhausc
noi 6 tai gn ma cac th linh Khmerdo da codugc mot cach it hop phap nén xem xét kinang ki thuong
cho cac an nhan it cac tai 8n nay.” Nhr trén.

% Xem Klein, cha thich & trén, trang 549.
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trong viéc gay q dung cho vic bdi thuong3® Khi Lién Hiép Qubc va Campuchiatam
phan tha thuin thanh 4p ECCC, ngoi ta da hi vwong ring kan thoa thuin nay § bao gm
ca nhirng diéu khain V& viéc bdi thuong. Tuy nhién, trong 6t bude di duoc T chirc An x&
Thé giéi miéu & nhu [& “mot budc thut 10i 16n ddi voi Quy cké Rome (@ Toa an Hinhs
Qudc t)”,%° Lién Hiép Quic va chinh ph Campuchiaid dua ra ndt ban thoa thuin khéng
c6 nhing diéu khan naéi trén.

Ban thoa thuin nayda din dén viéc ban hanh Lit Thanh §p ECCC, trongté khong
dé cap gi a1 thé dén viéc boi thuong thist hai. DU luat nay gbi han cac hinh thc tring phat
chi c6 viéc bo ti,* né Vin cho phépith thu cac tai@ ca nhan, &n, va tai én thrc coduoc
mot cach It hop phap bi nguoi bi két &n*? Tuy nhién, L4t nay quydinh ring cAc tai &n
bi tich thu § phai dugc tra lai cho chinh ph chi khéng plai cho cac an nhan aa cté d6
KhmerDo.*® Quy clé Noi bo cia ECCC la tai Bu duy nhit tir ban thoa thuin naydé cap
mot cach @ thé van dé bdi thuong, nhing néd hi quy dinh ring viéc bdi thudng ch nénduogc
thuc hién voi mot sb nhém ran nhan q thé (nghia la cac bén danry va ch duéi hinh thrc
dao dic haic trong teng ma thoit?

Vay tai sao Chinh pth Campuchiadi mat nhiéu thoi gian nhr vdy méi nhin ra
quyén loi cia cdng dan msc minh? Sao in dé bdi thuong cho cac #n nhan aa cké 4o
KhmerDo lai nhan duoc it ar quan tam ni vay cua @ng ddng thé givi? Co tié giai thich
tinh tang nay nay ni sau:

Th nhit, vin dé bdi thuong cho cac m nhan bxam hi nhan qugn nhin chung ch
duoc chd y fon sau khi CHin tranh lanh Kt thic®® V6i Campuchia, ngoi ta chi yéu tap
trung vao véc diéu tra sr that va tim kém cong ly viday dugc coi 1 nliing yéu éu tién
quyét dé tién hanh hat dong ki thuong. *°

Thi hai, saus sup d6 cua cté d6 Khmerbo, rén chinh tf Campuchiaét bat 6n cho

t6i cudi nhitng rim 1990. Tr nam 1979dén nam 1991, g chiém déng dia Viét Nam va
cuoc tranh ldén xem ai 8 la dai dién hgp phap cho Campuchia thu hut guan tam chinh,

39 Gregory H. StantorPerfection Is the Enemy of Justi@ANGKOK POST, June 1, 2003d4p hi su chi
trich aia To chic An xa Quc # vé du thao thoa thuin giita Campuchia va Lién Ep Quic).

O Nhu trén.

1 Luat thanh §p ECCC diéu 38, website:
http://www.eccc.gov.kh/english/cabinet/law/4/KR_leas_amended 27 Oct 2004 Eng.(dfy cip
28.10.2009)

2 Nhu trén,diéu 39.

3 Nhu trén.

“ Quy dinh mi bs cuia ECCC, quydinh & 23 (sra ddi ngay 11.9.2009),ding trén website:
http://www.eccc.gov.kh/english/cabine/fileUploadI1iRv4-EN.pdf(truy cip ngay 28.10.2009)

% Richard Falk, Reparations, International Law, and Global JusticA: New Frontiey trong THE
HANDBOOK OF REPARATIONS, chu thich &trén, trang 478-479.

“6 Xem Stef Vandeginste, A Truth and Reconciliatigupfoach to the Genocide and Crimes Against Humanity
in Rwanda 9 (May 1998) (Inst. of Dev. Policy & Mgmtniv. of Antwerp Working Paper).
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gat cac tho luan V& van @& bdi thuong sang rat bén?’ Saudé, tr nam 1991dén nam 1997,
sy quan tdm tronguvc ding nhr quic € lai tap trung vao céic tranh gianh qudn lec noi
bo ¢ nudc nay?® Chi dén nim 1997, ngay tréc khi Campuchia & thanh thanh vién chinh
thirc cia ASEAN® thi tinh hinh chinh trs nuéc nay nsi én dinh. Lacdd, Lién Higp Quic
da nHin duoc yéu du tro gitp tr Chinh pti Campuchia trong ¥t t6 chirc mot quy trinh xét
xtt Khmerbo.>® Tir d6, ngroi ta lai chi yéu tp trung vao Wc khoi t6, khéng ¥p viec bi
thuong Ién ngang handy.

Tht ba, c6 g thiéu quan tdm & mat chinh ti caa Chinh ph Campuchia lién quan
dén nghia w bdi thuong cho mn nhan éa Khmerbo. DU ck d6 nayda ki 1at do, mot
ngudi lien quandén ché do d6 van con @m quyén.>® Tinh hinh nay lam cho chinh ciry
Campuchia ndin ardng trong véc truy aru trdch nhdm aia tt ca nhitng k& pham i ciing
nhu bdi thuong cho cac an nhan trong abc tham sét thi ky nhirng nim 1970.

Thi tu, cdng ddng thé gidi va cac & chirc phi chinh ph van chra thaydéi duoc tinh
trang bit dong hién nay va nang cao ah thirc mot cach héu qua. Tham chi chinh cacam
nhan ¢ing khong phi ludn luén bét duoc quyén logi caa minh??

Piéu cubi cung chinh 1a ning gi ma J. Angelo Corletbila “Su bac b vi phic tap
lich sr">* d6i véi mot truong hyp da dién ra tr 1au trong ich sr. Theo Corlett,ith s chira
dung quéa nhiu tinh héng phic tap &én mic khéng tk xac dinh dwgc tit ca moi sy bat

*"Poc Scott LuftglassCrossroads in Cambodia: The United Nation's Resibdlitg to Withdraw Involvement
from the Establishment of a Cambodian Tribunal togeécute the Khmer Roug20 VA. L. REV. 893, 903
(2004) (gii thich viéc odng dong thé gigi chu yéu chi ydén viéc dam bao 6n dinh aia Campuchia sau khi
chim dit ché d6 Khmerdo).

*8 Poc Vannath CheaReconciliation in Cambodia: Politics, Culture aneligion (ké lai tién trinh hoa binh
véi rat nhiéu thé lyc chinh ti tranh gianh qudn lyc voi nhau) trong RECONCILIATION AFTER VIOLENT
CONFLICT: A HANDBOOK, chu thich 4 trén, trang 49, 50.

““Poc DAVID W. ROBERTS, POLITICAL TRANSITION IN CAMBODA, 1991-99: POWER, ELITISM,
AND DEMOCRACY 168-69 (2001) (#0 luan van dé 6n dinh duoc phuc hi nhur thé nao sau nimg sr kién
nam 1997). Xem thém Seth Mydar&agile Stability Slowly Emerges in CambodidN.Y. TIMES, ngay 25.6.
2000, trang 1 (miéuatnhitng dén bién & Campuchia cho fty né dang chirng kién “mot ky nguyén ngi cua
hoa binh vé@n dinh chinh ti".)

0 Lufglass, cha thich 4 trén, trang 906 va Klein, chi thichytrén, trang 554, 555.

°l Sau 5 am dam phan kéo dai va khoé & trongdo cé 6 thang btic vi Lién Hiép Quic rat kivi bandam
phan, cdi cung nét thoa thuin ding dugc dua ra vao #m 2003, chi ting dén viéc xét xr nhom thi linh
Khmer do, khéng nfic gi dén van dé boi thuong. Boc thém Lufglass, chd thich 47trén, trang 906-917 (n6i
vé nd lyc aia Lién Hiép Qubc va Campuchia trongad thanh 4p mot tda an).

2 Xem Klein, ch thich & trén, trang 554. § vi du vé viéc Hun Sen, it cyu Ngaai treong aia Khmerdo,
hién nay 1a Th twong Campuchia, chinh 6n#fi bit hop tac trong qué trinh tlwng hrong thanh 4p toa an
chung).

3 Trong ndt cwc khio sat ¢ thai do caa ngroi dan Campuchia do Trung tdm Nhan &uybH California,
Berkeley thrc hién, du 9/10 & ngudi néi ring cac an nhan phi duoc bdi thuong nhrng 39% 6 nguoi |ai
mudn dung plrong phép tirng phat ma ch c6 5% $ nguoi cho ring nén tha ti bing viéc bdi thuong thist
hai. PHUONG PHAM ET AL., So WE WILL NEVER FORGET: AGPULATION-BASED SURVEY ON
ATTITUDES ABOUT SOCIAL RECONSTRUCTION AND THE EXTRARDINARY CHAMBERS IN
THE COURTS OF CAMBODIA 29-30 (2009). Nthg phin hoi nay cho tly nhiing ngroi tham gia kio sat
khénguu tién hay quan tamén quyén dugc boi thuong.

% J. ANGELO CORLETT, RESPONSIBILITY AND PUNISHMENTOD (3d ed. 2006).
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cong @n phii dugc bdi thuong va gii quyét mot cach héu qua.>® Bdi vsi Campuchia, sau
mot phan tr thé ky, deong nhr viéc do dém nhing thiét hai cia cac an nhan not cach chi
tiét theo frng trrong hyp 1a khéng kA thi va viec khéi phuc quyén loi caa cac an nhan b
thuong da lau ding hét sic tdn kém>® Va viéc thuyét phuc céc té hé sau naying hy phai
chiu mot khoan no véi 6ng ba @a nhing ngroi doi bdi thuong 1a mét viéc hét sic kho
khan >’

Bat chip nhing rao én nay, vin dé bdi thudng cho cac #n nhan b xam hi nhan
quyén & Campuchia ing khéng nén btri hodn mai mai. Bu viéc diéu tra, thra nHin va
truy t6 1a diéu kién tién qut trong viéc bdi thuong, thi g day, khi ma dt ca cac khia gnh
khéac lién quardén cong lydangduogc thec hién, chinh 1a lic 6n ti muc tiéu Bi thuong
thiét hai. DU ban Thoa thuin thanh 4p ECCC khong cdiéu khain nao lién quarién viéc
bdi thuong, Vin c6 mdt nén tang phap ly cho vic bdi thuong nhr vay duoc quydinh trong
cacdiéu uéc ma Campuchidé tham gia &ng nhr trong chinh ai luat cia Campuchia. Ba
theo Iuit phap hén hanh éa Campuchia, trong caa\an hinh 8, cac an nhan cé té doi
bdi thuong cho nking thit hai ma hp phai chiu do cacdi pham dang b xét xr gay ra2° va
cac Quy ch Noi bo caa ECCC éng thra nhin cac hinh thc boi thuong nHit dinh>® Véan dé
& day chinh Ia nghra cac cach tre thuc hién ngha w bdi thuong kha thi va héu qua. Trén
tinh thin do, ptan tiép theo 8 thao luan Mot sb pheong &n ki thi vé cach tiirc cac mn nhan
cua ct d6 diét ching & Campuchia néduoc boi thuong nhr thé nao.

V. Nhirng déi twong co thé nhan béi thwang

Théch thirc dau tién la lam sao xadinh duoc dbi teong nao thich ép cho véc doi boi
thudng trong tedng hop nay, do nkiu nan nhan tec tiép da ckét. Trong $ 2 triéu ngroi bi
giét trong cac céc tham sat, cé 4t nhiéu ngroi c6 con chau condsig. Vay cau toi dit rad
day 1a ligu con chau & co6 duoc nhan bdi thuong hay khéng? Vadu giadinh aia nhing
nguoi con $ng coduge bdi thuong khdng? Niing cau bi nay ch cé thé duoc tra 10i ty
thudc vao frng trong hop ax thé. Tuy nhién, 6t cudc cin phai c6 mot khudn kkd chungdé
xacdinh nhing déi tuong duoc bdi thuong tnrge khi tién hanh i sb lwong khong 16 nhiing
nguoi doi bdi thuong. May niin sao, coat nhidu ngudn luat quic t cé the hd tro viéc thanh
lap khudn kid chung nay. Vi d, Biéu 14 trong Congréc Lién Higp Quc vé chbng Tra éin
quy dinh ring: “khi mdt nan nhan b chét boi hanhdong tra n, nhirng ngroi phu thusc vao

°° Nhu trén.

%% Falk, chu thich 4% trén, trang 495.

" Corlett, chu thich 543, trang 190-191.

% Xem SECRETARIAT OF THE ROYAL GOV'T TASK FORCE, ORFE OF THE COUNCIL OF
MINISTERS, AN INTRODUCTION TO THE KHMER ROUGE TRIAE 15 (2004), trén website:
http://www.cambodia.gov.kh/krt/english/introducti@ng/index.htr(truy cip ngay 28.10.2009) (néémg Bi
giét nguoi, tra tin, va ngrgc dai vi ly do ton gidatéu duoc coi la i pham trong It phap Campuchia.)

*9 Xem chu thich 44 trén va dén giai dinh kém.




Bién dich: Nguyén Thj Thanh Ha | Hiéu dinh: Lé Thanh Tung

noudi d6 & duoc heang i thuong.”® Nhe Uy ban Chau Au & Quyén con ngoi trong wi
X va Ging hoa Lién bandrc da xacdinh: tr “nan nhan” bao §m “khdng ch cac man nhan
truc tiép bi Xxam hi ma & nhiing ngroi gidn tiép phai chiu cacdinh kién do Hu qua cua sr
xam hai d6 haic nhirng ngroi cé loi ich ca nhan xadang trong véc dam bao chim dat sy
xam hai d6.”%* Tuong tr nhr vay, Uy ban Nhan qudn cia Lién Hiép Quic acing Két luan
raing ran nhan cé th bao dm ci cac thanh vién gidinh aia nhirng ngri truc tiép bi xam
hai.”® Nhitng quyét dinh din day nHit cia Toa An lién Chau §1vé Nhan qugn ding ch
rd: khi ran nhanda ckét, ngroi than @a h duogc heong dén bu; va gu khéng co bBng
chang v mdi quan & giadinh, cac thanh vién gidinh cé thi gian hai Am sau phan quy
dé chang minh ndi quan 1§ giadinh aia minhdé dugc bdi thuong thiét hai.®® Trude tién
phai thiét 1ap mot khuén ki chung, trongié cac thanh vién trong giinh #it ca nan nhan
déu duoc phapdoi bdi thuong, va trong khudn kKhnay phii cé cac bén phap a thé dua ra
cho trng tnrong hop.

Tuy nhién, ¥n con ndt vin dé lién quandén pham vi caa khai ném “gia dinh”. Bé
giai quyét van dé nay, én phii xem xét pam vi duoc &p ding trong niing trong hop
khac. Trong u Loayza Tomayo va Perifoa an lién Chau Mvé Nhan qugn da coi khéi
niém “thanh vién giafinh” duoc hiéu 1a bao m tit ca nhitng ngroi c6 quan B mat thiét
nhu con céi, cha mva anh chem rt cia ran nhan® Twong tr nhe vay, trong w Blake va
GuatemalaToa an quét dinh ring tit ca 4 thanh vién trong gidinh ngroi bi mét tich, gom
cha me va hai anh em traii@ nan nhandéu bi anh hrong tc tiép tir cai ckét va sr mat tich
cua Blake® Trong w Suarez Rosero va Ecuadora Bamaca Velasquez va Guatemala,
Toa &n @ngda yéu du cac nha moc lién quan phi bdi thuong cho w/ qua phu va con céi
cia cac mn nhan® Trong cac wong hyp dién ra sau céc Chién tranh Ving Whh rim
1990, Hi dong Boi thuong aia Lién Hip Quic xacdinh ring w, chbng va con céi hi
cha ne cia ran nhan cé t dugc xem la nitng ddi twong duoc bdi thudng hop phap cho
nhitng gi b phai chiu dung trong céc xam Lroc va chém dong it hop phéap éa Iraq vao
Kuwait thang 8 am 1990%" Céc tén ¢ tir nhitng tnrdng hop trén @i nén cau t 1oi cho
viéc nhing ai c6 thk yéu du boi thuong thiét hai trong trdng hop & Campuchia. Tin nhit,

€9 Conguac chdng Tra éin va cac Hinh tic Béi xur haic Trirng phat Tan o, V6 nhandao haic Ha nhuc con
nguoi, cha thich 1% trén,diéu 14 (1).

61X v. Federal Republic of Germany, App. No. 4185/89 Eur. Comm'n H.R. Dec. & Rep. 142 (1970).

%2 ghelton, cha thich & trén, trang 142.

% Douglass Casselhe Expanding Scope and Impact of Reparations Asehhy the Inter-American Court of
Human RightgK. De Feyter et al. eds., 2005) (nédhg Toa an Lién Nl d& mo rong cac phong an bi
thuong); trong OUT OF THE ASHES: REPARATION FOR VICTIMS OFR®SS AND SYSTEMATIC
HUMAN RIGHTS VIOLATIONS 191, 199-200.

% Xem Loayza Tamayo Case, 1998 Inter-Am. Ct. H.Br.(€) No. 42 § 90 (Nov. 27, 1998) {e¢b ngrdi than
cia man nhan, theo nga nhan chng hoc, khdng chla giadinh hat nhan, ma la gidinh my rong).

% Xem Blake Case, 1999 Inter-Am. Ct. H.R. (ser. ®) M8 57 (Jan. 22, 1999) (cha m& anh emiéu duoc
boi thuong thigt hai).

% Surez Rosero Case, 1999 Inter-Am. Ct. H.R. (SN 44 113 (Jan. 20, 1999); Bamaca Veldsquez,Case
2002 Inter-Am. Ct. H.R. (ser. C) No. 91 106 (Feb,. 2002).

®” David Bederman,The United Nations Compensation Commission and theition of International Claims
Settlement27 N.Y.U. J. INT'L L. & POL. 1, 22 n. 102 (1994).
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nan nhan tec tiép cia nhing hanhdong tan ko phii duoc heong Wi thuong. Thr hai,
nguoi thAn @ia cac an nhan b giét trong thi ky nhitng nim 1970 héc nhiing ngroi da
chét tir d6 dén nay, bao §m cha m, vo, chbng, anh chem rt va con céi éa nhing ran
nhandé ding phii duoc bdi thuong. Dya trén cach &p cin chungdd, giai phap Bi thuong
c6 the duoc xacdinh trong tng tnrong hop ap thé.

V. Nhirng hinh thirc bdi thwong kha di nhat

Mét thach thirc nira dé & phii xac dinh dau I& hinh ttic bdi thuong thich kyp nhit trong $
cac hinh tirc: d@én bu nguyén ting, i thuong thiét hai, tai hda np man nhan, kic phuc
vé tinh thin, va cam &t khong fip lai hanhdong @6 nixa®® Truéc hét, vé& hinh thirc dén bu
nguyén tang, réu xétdén tinh hinh hn tai cia Campuchia va pim vi thoi gianda tréi qua,
d6 khoéng phi la mot lya chon kha di vai cac ran nhan éa Khmerbo. Nhue da ch ré trong
Piéu 35 @ma Céacbiéu khain Hoi déng Luat Quic t& vé Trach nhém acia Nha mdc
(International Law Commission Articles on State JRessibility), viéc dén bu khdi phic
nguyén tang |a khéng thich ¢p voi nhitng trrong hop “khéng thé thuc hién duoc vé mat
vat chit.”®® Trong st 30 rim qua, hoananh & Campuchiala thaydéi dén mac viéc tre vé
noi & ciing nhr cacdiéu kién $Hng va lam vic aia mn nhan khéng thkhoi phuc nhr truéc
nhitng nim 1970duoc nira, vadiéu nay ¢ing khong én thiét.

Trong khido, viéc tai hoa nhp du la én thiét nhung ki khong khi thi va khé ap
dung thrc t& néu xét $ luong nhirng ngroi thuc ar cin dugc diéu tri sirc khoe ding nhr tam
ly do hau qua cua cubc tham séat kon 30 rim V@ trudc. CAc bin phap nBm cam Kt ngin
chin va khéng tai din cac hat dong dit chang ladiéu quan tong, tuy nhiéndo lai la mot
chrong trinh mang tinh daian, va khéng lin 1a hrong v cac an nhan éa cké ¢6 Khmer
Do.”

Céc hinh tirc trong trrng aia viéc khic phuc Vé tinh thin deong nhr ndm trong $
cac ghi phap kh thi nhit. Cach nay co6 & tén it chi phi on cac hinh thc bdi thuong
khac’* Viéc bdi thuong trong tneng ding 1a nbt cach th hién sr ton tong ddi véi cac ran
nhan va s céng nln cia chinh qu§n vé cac thét hai.”? Sy xin 13i chinh thic, viéc xay
dung cac biatong niém, © chic cac ngayd tuong ném va not 16i cam Kt khongdé tai
dign nhirng hanhdong nay khéng pii 1a diéu gi qua khaiéi véi chinh phi. Thuc t, chinh
phi Campuchia dong nhr d& lam nlr vay nhe mot tuyén 1 trén trang web chinh die cho
thiy: “That kho cé tié twéng trong duoc 1a hang téu nan nhand Campuchia c6 thnhin

% CAc nguyénit oo ban caa Lién Hiép Quic, chd thich 3y trén, 1 18.
% Falk, chd thich 4% trén, trang 483.
0 Céac plrong phapdam bao khong tai din cé trong Nitng nguyénic oo ban aia Lién Hép Qubc, cha thich
3¢ trén, 23.
" Xem De Greiff, chi thich & trén, trang 453d6i chiéu cac hinh thc bdi thuong trong trrng Wi cac hinh
thirc vat chét, c6 tié bao @m mot vai hinh thirc tra tién haic dich w.)
"2 Nhu trén (liét ké céc hinh tirc bdi thuong trong tnrng)
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duoc hinh thic bdi thuong nao khac ngoai hinhttb bdi thuong trong tnrng.””® Phrong
phép tép cin nay ding xuit hién trong quy ic i bo caia ECCC, ¥n ghi rd Bing réu viéc
bdi thuong dugc dua ra thi chnén drgi hinh thic mang tinhtao dic va trong treng.”

Tuy vay, hat dong ki thuong thit hai khéng nén chding lai tai mac nay vi cac
nan nhandangduoc heong nhéu hon 1a nhing hanhdong bbi thuong trong tnrng. Néu
nguoi ta thra nhin ring cac &n thit d& phii trai qua xang dang c6 qugn duoc nhan b
thudng, thi nén cé cac hinhitb bi thuong king VAt chit’ theo nlr d& nghi cia Nhém céac
Chuyén gia & Campuchid? dic biét 1a néu xem xét trdch nBim cia nhing ngroi bi két an
va chinh qun nhr duoc dé cap o trén.

VI. Céch thuc hién viéc boi thwong

Viéc boi thuong bing tién mit d& dugc dua ra trong cacip luan truée day. Tuy nhién, 1am
thé naodé sip xép va thrc hién viéc bdi thuong do lai 1a mot van dé kho. Gy ché boi thuong
t6t nhat 1a gi: phap ly hay hanh chinh? Ngutai chinh cho i bdi thuong nay fy ¢ dau ra
néu xétdén mic do phat trén thip nhr & Campuchia? Bu ding thé cho vic bdi thuong
nay cé coéng ing khéng khi ma 4u hét céng dan Campuchiadn naydéu khdng phi chiu
trach nhém cho véc xam hi nay? Hn nita, th hé hién nay cé phi chiu trach nhém cho
nhitng gida xay ra Wi cac tté hé truéc hay khdng? Nén oh hinh thirc bdi thuong nao 1a
t6i vu? Bdi thuong king tién mit c6 phii 1a lra chon 6t nhit? Liéu cé néndé cac ran nhan
tu quyét dinh sr dung n6? & bdi thuong c6 nénduoc thre hién ddng déu cho #t ca cac ran
nhan du nic d6 thiét hai cua hy khac nhau khéng? Ning van dé naydéu doi hoi phai dugc
suy xét é@n than va tho luan ky trudc khidua ra gii phap. PAn nay khéng ném muc dich
dua ra cau # |oi tot nhat cho cac caudi 6, nhing né ding & ging dua ra ndt vai goi y
thich hyp nhit véi truang hyp phirc tap nhr & Campuchia.

Tha nhit, v& ngubn ngan sach cho hbdong bbi thuong, ngroi ta co thé cho Bng do
cha yéu la trach nlm cia chinh ph Campuchia. Trong &t s treong hop thi dang thé.
Nhu trong trong hop cwe xam lrgc caa Iraqddi voi Kuwait thang 8 am 1990, Hi dong
Boi thuong Lién Hiép Quic da gay q§ théng qua \dc thu thé xuit khiu diu mo cia

3 Secretariat of the Royal Government Task Forcéic@©bf the Council of Ministers, An Introduction the
Khmer Rouge Trials 17 (2004), trong websitétp://www.cambodia.gov.kh.krt/english/index/htfimuy cp
ngay 28.10.2009)

" Quy dinh ECCC, quydinh $ 23 (néi &ing viéc bdi thuong c6 tit bao @m mot an Enh yéu éu cong khai
phan xét i chi phi do b c&o plai tra, mot &n Bnh yéu du tai tiy mot hoat dong phi bi nhuan vi loi ich cia
nan nhan, hac cac hat dong ki thuong trong tr).

> Jaime E. Malamud-Goti & Lucas Sebastidn GrosniReparations and Civil Litigation: Compensation for
Human Rights Violations in Transitional Democrac{éldgudi ta nhin chung tia nhin ring viéc bdi thuong
nén bao gm hinh thirc tra tién mat”) trong THE HANDBOOK OF REPARATIONS, chu thichdtrén, trang
539.

®Bao cao 6a nhém chuyén gjahl thich 1 trén, 1 212.
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Iraq.”” Mot vai nréc ding da ban hanh riing quydinh phap lat va thét 1ap quy bdi thuong

thiét hai trich tr ngwn ngan q§ nha mrée dé bdi thudng cho cac i nhan b lam dung

quyén con ngdi dudi ché do cii. Nam 1990, Aoda i thuong mdt khaan 25 tréu d6 la My

cho nhing ngroi Do Thai con ng s6t sau w tham sat Holocaust Argentina éing théng
quadao luat v& bdi thuong nim 1991 cho niing ran nhan b xam hi nhan quygn, dic biet

nhitng ran nhan b mét tich.”® Nam 1995, Chile @ng quyét dinh dung ngan guquic giadé

thuc hién mot cheong trinh Bi thuong cho t ca ndng dan bloai khoi cac @i cach néng
nghiép haic twéc mit dat dai®® Cung trong am d6, Brazil ding théét 1ap mot Uy ban i

thudng dé dén bu cho giafinh va ngroi than @a 135 phén quan Wi trang ndt tich thdi ky

nuéc ndy con Bm dudi ché 46 quan phit.®* Sau g kién ngay 11/9/2001, G hoi My da
ban hanbao luat cdng 107-42 thankp “Quy bdi thuong cho man nhan w 11/9” tr gia 4
ty do la My,®? hoan toan do ngan sach chinti fien bang te cip.2 Buc ding ban hanh 6t

sb bién phap i sau Chén tranh ti gioi 1an tha 2 dé chi tra cho cac bn nhan sau chi tranh
V6i s tién toi nam 2000 léndi 38,6 1 d6 la My. 3 Céac vi a trén chi ra fing cac ngon quy

phan I6n duoc lay tir ngan sach nhandc.

Tuy nhién, Campuchia c6&ltkhacdéi chat so i cac nrgc nay. Thir nhit, s5 lwong
nan nhan cé th dugc huong bi thuong l1éndén hang tréu ngrdi.® The hai, khac i M¥,
buc, Nhit hay Ao, Campuchia la &b trong ntitng nréc nghéo nhit trén thé gisi.®® Ngan
sach géc gia @a Campuchia khéng éhiu dap ttng chrong trinh Bi thuong cho céac an
nhan® Thir ba, do thiu ar quan tdm & mat chinh ti, chinh pti Campuchia c6 thkhéng
nhan trach nhdm nay. Thr tu, nhr d& noid trén, du cac jbcdo co trach nBim bdi thuong,

" David Bloomfield, Reconciliation: An Introductign trong RECONCILIATION AFTER VIOLENT
CONFLICT: A HANDBOOK, chu thich 45 trén, trang 10, 16.

8 Du Plessis, cha thich 32trén, trang 629.

" Vandeginste, chi thichatrén, trang 1565.

8 Xem Elizaabeth LiraThe Reparations Policy for Human Rights ViolatitmE€hile (miéu & viéc chinh sach
bdi thuong chi té dya theo 3 nhém ti khac nhau), trong THE HANDBOOK OF REPARATIONS (cthich
5 ¢ trén, trang 55, 84.

81 vandeginste, cha thich&trén, trang 155.

8 The Air Transportation Safety and System Stabibira Act, Pub. L. No. 107-42, 115 Stat. 230, 237
(codified at 49 U.S.C. § 40101 note (2001)); xemm@Beal Issacharoff va Anna Morawiec Mansfield
Compensation for the Victims of Septembe(shlsanh & hoach i thuong cho g kién 11.9 i nhitng sang
kién khac king viéc chi ra ring k& haach nay khong cé “khai ain V& cong ly, hoa gii va dén bu phuc hdi
nguyén tang”); trong THE HANDBOOK OF REPARATIONS, chu thighy trén, trang 284, 284-285, 293.
8 Nhu trén, trang 285.

8 Colonomos va Armstrong, chi thich 8%én, trang 408.

8 Xem Bdn bao cao ga nhém chuyén giaha thich 16 trén, T 19 (néidng din 3 tridu ngroi bi day ra khoi
céac thanh phdén cac ving néng thon); Xem thém Klein, cha thiahtién, trang 549 (n6ing 3 tréu ngroi
da ki bit di |am laodong khb sai). Trong khit6, chrong trinh i thuong aia Brazil chi cé vai tim ngroi, chi
thich 816 trén va dén giai kém theo.

8 Xem United Nations Statistics Division, Nationat@dunts SectionUnited Nations Statistics Division -
Demographic and Social Statistjdsttp://unstats.un.org/unsd/demographic/productgisifiac-eco.htm (truy
cap ngay 28.10.2009) (bao c&mg GDP binh quadau ngroi cia Campuchia la 598 la My).

8 Thu ngan sach @e gia ila Campuchia #m 2008 1& 1,274itd6 la My. Theo CIA- The world factbook —
Campuchia, https://www.cia.gov/library/publications/the-worfdetbook/geos/cb.htm (truy dp ngay
28.10.2009).
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ho that ra ch c6 mbt phin kha nang lamduoc nhr vay.® Cuwi cling, ©éngddng qubc t ciing
c6 the dong gop vao o nay. Mt két luan sy bo tir phan tich trén cho dly, quy nay nén
xuat phét tr nhiéu ngwbn khac nhau nhngan sach nhamc Campuchia, taias cia cac bi

pham va sr d6ng gop éa dngdong quc t.

Goi y tha hai lién quandén viéc quan ly va phan chia ngun quy bdi thuong. Viéc
bdi thudng qua condudng phap 1y choiing ran nhan nit cé v nhue khong ki thi vi tn
qué nhéu thoi gian va chi phibiéu nay la thrc & néu xétdén hé thong tr phap Campuchia
hién nay, $ nan nhan va & luong than nhan, rimg ngroi da chu ton thit tir cai ckét haic
thuong #it cua ngroi than. Thi tuc tr phépdé bdi thuong cho ndi ca nhan an nhan éa cac
t6i 4c dd dén ra fr lau trong qué kin nhr vy ciing ft phac tap do mdi nan nhan thit hai
khac nhau va céduong ngrdi than khac nhau.

Viéc danh gia thit hai ciing chra bao gb 1a mot quy trinh & dang®® trong tuong

hop nay hi cang khd. Trong&cac an nhan, nkiu ngroi da b giét, nhirng ngroi may min

sdng sét thi mang trong minh g ét thuong VW thé xac va tinh thn. Dé cé th boi

thuong theo ldt phap ara vao tng ca nhan, ngi ta bwc phii diéu tra va so sanh cacum
do thiét hai khac nhau. Vi d, chinh qugn s phai xacdinh xem [Bu nhitng ngroi bi chét do

tra tin hay laodong khb sai, hay nting ngroi bi ton theong \é tinh than va tié chit, cé nén
duoc bdi thuong nhr nhau hay khéng. Darid6 dén nay c6 4t nhiéu viéc xay raddi véi gia

dinh cac an nhan, &t khé dé xacdinh mrc d6 chiu dung aia trng thanh vién tréc cai clét

cia ngroi ma hy yéu quy. Thémina, cac Bt lgi ma céac thanh vién trong ginh hién nay
phai chiu dung la Kt qua caa mdit chbi cac nguy@n nhan %tiphat tr nhiéu bt cong khac
nhau trong qua kh*°

Viéc do dém chinh xac mc do thiét hai caa nhirng sr kién xay ra tr hon 30 rim
truéc gan nhr 1a khong th. Viéc nay d¢ing chic chin 1am cho cacan nhan khéng conag
két voi nhau rira® Sy khac bit trong viec diéu tra vadanh gia c6 th dan dén ar khac bét
trong khain boi thuong. Biéu nay vé tinhdwa ra théngliép ring mdt sb nan nhan cé té bi
xam hai quyén loi nhiéu hon so \6i cuing Mot sy xam hii dbi véi nhitng ngroi khac, vi the
dan dén ar “phan dp bic giira cac an nhan.®?

Dua vao nliing phan tich trén, plong phap ép cin hanh chinh thay écho phrong
an phap ly, va cac & phap 4p thé thay cho cac Bn phap ca nhan, cé\kha thi va thich

8 Cac thi linh i cao ia Khmerdé dwoc cho 1a & hiru khdi tai sin 16n, chi yéu tir viéc khai thac § va ngc
trai. TheoBao cac éa nhém chuyén giaha thich 16 trén,  211.

8 Colomono va Amstrong, cha thich 33trén, trang 408, 410-411 @ijithich cac thach trc ma chinh pin
Duc phii ddi mat trong viéc danh gia “khia enh chi quan” @ia nhiu loai thiét hai khac nhau).

% Jana Thompsoristorical Injustice and Reparation: Justifying @fes of Descendantd12 ETHICS 114,
117-118 (2001) (én ta sr kho khin trong vic ching minh ndi quan [ nhan-qa giita qué ki bit cong va
thiét hai trong hén tai cia hiu dué cac nd ¢ ngroi My gbc Phi).

1 Xem De Greiff, cha thich & trén, trang 458 (it quéa trinh Bi thuong dra vao ting trong hop riéng bét
c6 thé lam cho cac an nhan tachdi nhau ra bi ho khéngduoc tiép cin tda &n nh nhau va cac phan xét tda
dua ra khac nhau).

9 Nhu trén, trang 458
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hop voi hoan @nh aia Campuchiadn. Thi nhat, cac plvong phap nay cé ththuc hién voi
sd luegng In man nhan®® Tréi lai, theo plrong phéap phéap ly, tda & dang to nén quad
Vi sb luong I6n cac bi yéu céu bdi thuong va co th khdngda kha ning xir ly tit ca cac w
mot cach héu qua.®* Tha hai, cAc ptiong &n hanh chinh vag thé cé it i ro hon trong
viéc danh gia thit hai cia cac an nhan®® Thir ba, cac ptiong an nay trankduoc nhirng han
ché va sai sot lien quadén pram vi 5 nguoi dugc bdi thuong®® Thi tu, cac plrong &n &p
thé nay throng khéng chbao @m van dé tai chinh ma con néil yéu t6 khac rita nhr nan
nhan c6 quén noéi V& nhiing trai nghiém cia hy khi bi xAm hi hay céng khai toandsy
that.”” Cuwi cung, khong ding nhr tiép can phap ly, cac plong an hanh chinh vag thé
nay khéng chtap trung vao qua khma con cha fén trong lai.

C6 y kién cho &ng cach ép cin hanh chinh vap thé nay khongtaptng dugc nhu
cau aia nhing nhém an nhan nht dinh trong xa hi Campuchia. Niing di sao #ng nén
nhé rang ching c6 plrong phap nao hoanb co tié thoa man 4t ca. Vé khia @anh nay,
Nam Phi [& mt vi du tt nén xem xétbéi véi cac rain nhan éa cté do phan bét ching Hc,
chinh phi nudc nay s dung phrong phap hanh chinhpbthuong nhr nhau cho cung 6t
nhém cac an nhan bthiét hai. %8 Viéc bi thuong déu nhau @ng duoc ap ding cho nkng
ngudi M§ gdc Nhat bi giam gir trong Chén tranh tié gii 1an thi 2.°° Trong nmét truong
hop sr dung phrong an $p thé tha Vi, cac an nhan trong aic xam lrgc Kuwait aia Iraq
thang 8 Bm 1990duoc chia thanh 6 nhém khac nhaudidyc bdi thuong dra theo s phan
loai d6.1%°

Dé xuat thr 3 lién quandi mot b cau i dé cap dén cac hinh the ay thé caa viéc
boi thuong. C6 nén chdiing tén mat? Ngroi duoc bdi thudng coduge sr dung  tién d6
theo y ? Mot 1an nita vi di vé viéc boi thuong nan nhang Nam Phi ¢6 th hitu ich trong
viéc dinh hréng ap a@ing @ ché bdi thuong cho cac i nhan éa cac vi phm nhan qu§n
nghiém tong ¢ Campuchia. Saugssup d6 caa cré d6 phan bét ching ©c, cac mn nhan
dugc dé& xuat huong mbt “goi dich w” — két hop voi viéc tai hoa nhp man nhan vaién bu

% vandeginste, cha thich&trén, trang 158.

* Pic bigt, he thdng tr phap @a Campuchiaan thiéu ba tiéu chi ¢ ban dé c6 té cé cac phién xétixcéng
bing va héu qua. (1) thim phan, 14t sr vadiéu tra viéndwoc dao to phi lop; (2) @ so vat chit dy du; (3)
“van héa tén wng quy trinh bai in”. Theo Bao cdo 6a nhom chuyén giahu thich 16 trén,  126.

% Trai wi phuong an Bi thuong phép ly choting ca nhan, ptong an hanh chintip thé nay khongioi hoi
viéc danh gia chinh xac tinhaimg thiét hai cia mdi nan nhan, datd, it ki sai sot bn.

% Xem Vandeginste, cha thicho4rén, trang 158.

" De Greiff, cha thich % trén, trang 458 (gi thich viéc phrong an dra theo phéap kt lam cho céc an nhan
bi han ché n6idén ar that)

% Ginger ThompsonSouth Africa to Pay $3,900 to Each Family of ApeithVictims N. Y. TIMES, ngay
16.4.2003 trang A7 ( n6ing Chinh ph Nam Phidinh chi té cho cac an nhan éa ct do Apartheid not lan
tri gia 3.90046 la My.)

% Xem du Plessis, chi thich 32trén, trang 650 & n.109, (n6éimg nhing ngroi My gbc Nhat duoc bdi
thuong 20.00036 la My néu tirng bi giam).

190 xem Vandeginste, cha thichotrén, trang 153-154 (gjithich cho véc Uy ban Bi thuong aia Lién Hip
Quéc chia cac yéuau ra lam 6 lai dwa theo ngén gic yéu @u va hinh tirc bi ton hai).
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thiét hai.*®* Trong trong hop nay, Uy ban By thuong va Hoa dii d& quyét dinh trao cho
nan nhan qu§n tr do lra chon théng qua \iic dua ra cac nc boi thuong tai chinhy cac ép

do6 cho phép b dugc tiép cin mot cach lp ly ddi voi cac dch wi can thiét va @ ban

nhat.*%% N6 gitp to didu kién thuan loi cho ran nhan 4n dung khain bdi thuong aia hy va
gitp cho a andat duoc nhing muc dich chung'® Tur d6 c6 thé dua ra ndt giai phap trong

tw cho Vin dé quyét dinh hinh tiirc dén bul trong trong hyp Campuchid®

VII. Két luan

Vén d& bdi thuong cho cac i nhan bxam hi nhan qugn nghiém tong da duoc dinh hinh
va xacdinh boi cac thre tién nha méc va caatiéu udc qudc € chinh v nhan qugn, trong
d6 c6 Iuit nhandao va hinh s quic t&. Nhu d¢a duoc thao luan trong bai Wt nay, chinh ph
Campuchia c6 nga w xem xét nghiém tic khning i thuong cho cac #n nhan éa
Khmerbo, mic du cacdi &cduoc gay ra bi chinh qugn di ma chinh qusn hién tai da lat
d6. Ban than cac thlinh KhmerDo ciing phii chiu trach nhdm tryc tiép bdi thuong cho céac
t6i &c ma b gay ra. CAc an nhan blam dung nhan quén nghiém tong & Campuchia c6
quyén chinhdangdugc bdi thuong.

Tuy nhién,dé hién thec héa cac qudn do la & mot van dé 16n vi ©i ac nay din ra
da lau trong quéa kh Chinh pti Campuchia pii dua ra &t nhiéu lya cton chén luoc va
duongdiu véi hang lait cac vin dé. Viéc phai vuot qua cac thach it nay va gii quyét van
dé bdi thuong cho mn nhan éa Khmerbo phai duoc thee hién cang ém cang ét, ciing i
si that, cong ly va ngn ngra tai dén. Theo quardiém do, bai bao naya dua ra ndt vai dé
Xuat thue t vé cach thirc virgt qua cac thach it hedng i muc tiéudén bu xeng dang cho
cac ran nhan nay.

Tir khi Chién tranh ving V¥hh Péc-xich & thac, Uy ban Bi thuong Lién Hiép Qubc
da dat ra mdt vi du quan tong cho thy rang sr giGp do tir phia qéc # co thé gitp mong
mubn dugc bdi thuong aia cac an nhan t& thanh hén thuc. Néu khéng c6 s tham gia éa
cong ddng qubc #, liéu chinh ph Iraq cé th hoan thanh vic bdi thuong thiét hai? Trueong
hop Campuchia ing Vdy. Néu khéng c6 & anh hrong, hop tac, gilpdd quic €, chinh
quyén Campuchiaiing cé ti¢ s5 khdng é ging tién hanhdén bu. Dodd, cin phai dit nhiu
ap lrc hon nira 1én chinh qun Campuchia.

M3t khac, éng dong quic € ciing c6 tié gilp dd vé nguon nhan e, kyj ning danh
gia va qun ly trong qué trinh tic hién chrong trinh Bi thuong. Trong tn trinhdo, cac &

191 Nhu trén, trang 157 @t ké gido dc, nhag, src khoe va cac ith w co ban khac trong géi ith wi d6)

192 N trén.

o Nha trén. | |

1% Pé biét y kién cia cong ching Campuchia hinh thic dén bl, xem PHAM va cacoag gr, chu thich 53
trén, trang 4. (68%dsnguroi dugc i noi ho thich phrong an ép the hon la phrong an ap dng cho ting ca
nhan va 53% nghrang hinh thirc b6i thuong phii anh hréng den doi song hang ngayua hp nhr cac dch w
xa hoi (20%), phéat tén oo s ha tang (15%) va céc atong trinh phat tén kinh € (12%)).
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chac phi chinh ph trong nréc va quc t co vai tro it quan tong. Gi thé, cac 6 chic nay
c6 thé hd trg sy phat trén xa Ko dan sr, tai ty cho gido dc, va nang cao rh thic dia
nguoi dané cip v 9. Ho ciing ¢ i phbi hop voi chinh qugn gitpdd cac an nhan va
huy dong ngwn luc tai chinh. Trong trong hyp Bac bdi thuong cho ngoi Do Thai sau
Chién tranh tié giéi 1an thir 2, chinh x& bi dan sr My d& thicday y teong i thuong va
gilp d& nguoi Do Thai trong véc nhin dugc sr bdi thuong d6.2%° O truong hyp Nam Phi,
chinhdai dién cac é chirc phi chinh ph vé hoa binh va gi quyét xungdot dddua ra cac y
kién lién quanién viéc cin tién hanh Bi thuong trong chinh sach éucting @ia Nam Phi?®
Véi su tham gia @a hp vao qua trinh nay, chiing ta c6 thém lyddohi vong \é viéc boi

thuong thich kyp ci cling § dugc thuc hién cho cac m nhan aa ct d6 Khmerbo.

195 Colomono va Armstrong, cha thich 83rén, trang 393-394 (caé thirc ton gidos My dung cac phong
tién cong quyn va phap Iydé thicdiy viéc e bdi thuong cho mn nhan Holocaust.)

19 Christopher J. ColvinOverview of the Reparations Program in Southof(chi ra ing cac @ nhan tr cac
t6 chre phi chinh ph luén duoc tham vin trong qua trinh hinh thanh bd#u cac ¥in dé chinh séach cho &t
thanh &p Uy ban Hoa gii va Chan ly Nam Phi), trong THE HANDBOOK OF REPARKONS, chui thich &
trén, trang 176, 180.
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GIOI THI EU DU AN NGHIENCUUQUOCTE.NET

Muc dich
Nghiencuuquocte.net 13 mét dy an phi chinh tri, phi loi nhuan nhim muc dich phat trién nguén hoc liéu chuyén nganh nghién
ctru quéc té bang tiéng Viét va thic déy viée hoc tap, nghién ciru cic van dé qudc té tai Viet Nam.

Ly do ra doi

Trong khi s6 nguoi hoc tap va nghién ctru vé cdc vén @ qudc té 6 Viet Nam ngdy cang gia ting thi viéce tiép can céc tai ligu mang
tinh hoc thuat cua thé giéi vé linh vuc nay con réat han ché vi hai Iy do: Thir nhat, cAc tai liéu nay thuong phai tra phi mai tiép can
dugc, trong khi cic truong dai hoc va vién nghién ctru cia Viét Nam hau nhu khong c6 chi phi trang trai. Thir hai, cAc tai liéu nay
chu yéu dugce xuét ban bing tiéng Anh, khién nhiéu sinh vién, nha nghién ctru, va dic biét 1a quang dai doc gia quan tim dén cac
van dé quéc té noéi chung, gip khé khin trong viée tiép thu, linh hoi. Nghiencuuquocte.net ra doi véi hi vong s& gop phin khéc
phuc dugc cic vén dé trén.

Hoat dong chinh

Hoat dong chinh ciia Nghiencuuquocte.net1a bién dich sang tiéng Viét va xuit ban trén website cia minh cAc ngudn tai liéu
mang tinh hoc thuan bing tiéng Anh vé linh vuc quan hé quéc té, bao gdm chinh tri qudc té, kinh té quéc té, va luat phap quéc
té.

Céc tai liéu nay chu yéu 1a cc bai bao trén cac tap san quéc té, cic chuong sich, hodc cic tai liéu tuong tmg, da dugc xuit ban
bai cAc nha xuit ban, cac truong dai hoc va vién nghién ciru c6 uy tin trén thé gisi.

Dy 4n vu tién bién dich va xuét ban:

«  Cacbai viét mang tinh nén ting déi véi linh vuc nghién ciru quéc té;

«  Cacbai viét c6 nhidu anh anh huéng trong linh vuc nay;

«  CAcbai viét lién quan tryc tiép hodc c6 anh huong, ham y gian tiép dén Viét Nam;

«  Cacbai viét dugc d6ng dao doc gia quan tam.
Sau khi dy 4n hoat dong én dinh, s luong cac bai dich c6 chat lugng ting 1én,Nghiencuuquocte.net c6 thé tinh téi viée hop tac
v6i cac dbi tac dé bién soan cac tuyén tap bai dich theo timg chu d& nhét dinh va phat hanh dudi dang sach in hoic ebook.

Quy trinh bién dich va xuit ban

Ban bién tap chiu trdch nhiém tuyén lya (va xin phép cdc nha xuat ban néu cin) cic bai viét @& giao cho cac cong tic vién
dich. Céc cong tac vién ciing c6 thé chu dong dé xuit 1én Ban Bién tap cc bai viét ma minh mudn dich. Sau khi c6 sy dong y cua
Ban Bién tap, cong tc vién sé tién hanh bién dich.

Céc cong tac vién hoic cic cd nhan khac néu da dich sin mét bai viét/ chuong sach nao &6 cling c6 thé gui dén Ban Bién tap
(kém ban gdc tiéng Anh) dé xem xét. Néu dé tai phit hop va chét luong dat yéu ciu, bai viét c6 thé duoc higu dinh va xuit ban.

Sau khi nhan dwoc ban dich, Ban Bién tip s& kiém tra bude dau chit luong bai dich. Néu chit luong khong dat (vi du sai qua
nhiéu, kho c6 thé hi¢u dinh, bién tip duge mot cach higu qua) thi bai dich s& bj tir chdi va tra lai nguoi dich. Trong truong hop
chit lugng thoa dang, bai dich s& duge chuyén t6i cic cong tac vién phit hop dé kiém dinh va hiéu dinh. Sau khi hiéu dinh, Téng
Bién tap s& kiém tra lai 1an cudi. Néu dat yéu cau, bai dich s& duoc xuét ban trén website du 4n.

Tong Bién tap 1a nguoi quyét dinh cudi cling vé viée lya chon bai dich, ngudi dich, nguoi hiéu dinh, cling nhu viée chuyén hiéu
dinh va xuét ban c4c bai viét.

Xuit bin cac bai dich da dwoc cong bd

Ban bién tap hoan nghénh cic cong tac vién déng gop cic bai dich da duoc hi¢u dinh va xuat ban ¢ cdc noi khac. Trong truong
hop d6, cic cong tac vién dam bao viée cong bé cac bai dich d6 trén Nghiencuuquocte.net & duge cho phép bai cic bén lién
quan.

Yéu ciu d6i véi ban dich
Dé dugc xem xét xuét ban, ban dich phai ddm tmg cc yéu ciu sau:

«  Dich sat va diy du bai viét nguyén gbc. Trong truong hop vi Iy do dic biét ma cong tac vien mubn bo mot phan nao d6
cua bai viét gde thi phai thong b4o va dugc sy ddng ¥ cua Ban Bién tap.

«  Ngbn ngit tiéng Viét trong sang, dé hiéu. Han ché téi da 18i chinh ta.

«  Trong truong hop c6 cac thuat ngir, doan vin nguoi dich cam thiy khé hiéu hoic dich chua chuan, nguoi dich cin
danh dau (highlight) cAc thuét ngit, doan vin dé dé tién cho viéc hiéu dinh bién tap.
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. Giit toan bo ngudn tai liéu tham khao nhu trong ban gée (footnote, endnote, bibliography). C4c footnote, endnote c6
chira thong tin bd sung can duoc dich. Tuy nhién, dé tién cho viée truy ngudn tai li¢u tham khao cua nguoi doc, ngudi
dich gitr nguyén tiéng Anh (khéng dich sang tiéng Viét) cic ngudn tai liéu tham khao cua bai viét goc.

. Bai dich phai duge ddnh may bang font chit Unicode, ¢& 12 pt, cach dong 1,5, file MSWord 2003, 2007, 2010 (khong
gui ban pdf).

. Bai dich phai s dung Bia bai dich theo miu théng nhét. Download template bia bai dich tai ddy: Template Bia bai dich

«  Tén file: Tén nguoi dich + Tén bai viét géc bang tiéng Anh.
. Bai dich sau khi hoan thanh gui vé dia chi: nghiencuuquocte@gmail.com.

Thoi han hoan thanh bin dich

Vi day 12 mot du 4n dua trén sy déng gop tu nguyén, Ban Bién tap khong yéu cau thoi han cu thé ddi véi viée hoan thanh cac ban
dich. Tuy nhién, Ban Bién tap hi vong s& nhan duoc ban dich trong thoi han 45 ngay ké tir ngay ban gée dugc giri cho nguoi dich.
Théng thuong cac ban bai goc tiéng Anh sé& c6 do dai tir 20-35 trang (bao gom endnote, footnote, bibliography).

Cong tac voi Nghiencuuquocte.net

Do day 12 mot du 4n phi loi nhuan méi ¢ giai doan dau va chua c6 tai tro nén chiing t6i kéu goi sy tham gia tinh nguyén cua cic
cong tac vién ¢ ca hai cong doan bién dich va hiéu dinh. Néu ban quan tim va muén tré thanh cong tac vién cua du 4n, vui long
dién vao méu don ding ky tai: http://nghiencuuquocte.net/dang-ky-cong-tac/

Céc cong tac vién ding ky, tiiy vao quyét dinh cia Ban Bién tap, c6 thé s& duge dua vio danh sach cong tac vién luon hoic s&
duge giri mot doan trich tir mot bai bao/chuong sach (khoang 1-2 trang) & dich thir. Néu dat yéu ciu, chiing t6i s& dua cac ban

vao danh sach cong tac vién va sé& giri bai cho cac ban bién dich/ hi¢u dinh khi ¢6 bai phu hgp véi chuyén mén cua ban hogc theo
diang ky chu dong cua ban. Luu : Viée ban dwoc gui bai dé dich ciing nhu viée ban nép bai da dich khong dam bao chic chén bai
dich cua ban s& duoc hiéu dinh, bién tap va xuit ban.

Loi ich cua viée trg thanh cong tic vién cua Nghiencuuquocte.net:

«  Rén luyén va nang cao kha ning tiéng Anh, nhit 1a ky ning dich thuat;

« Mo rong hiéu biét vé cac linh vuc nghién ctru quéc té;

«  Dong goép vio su phét trién ciia cong ddng hoc tap va nghién ctru quéc té tai Viet Nam;

«  DPugc cap gidy chimg nhan cong tac vién (c6 thé dua vao hd so xin hoc béng, xin viée 1am) néu déng gop tir 2 bai dich
tro lén.

. Duoc nhan thu lao trong truong hop du 4n xin duoc tai trg hoat dong hodc bai dich dwoc sir dung trong cic 4n pham
phat hanh c6 thu phi.

Bin quyén bai dich

Ban quyén d6i véi ban dich dugc xudt ban cing dugc chia sé¢ boi nguoi dich, nguoi hiéu dinh (néu phai hiéu dinh) va
trang Nghiencuuquocte.net. Trong truong hop ban dich phét sinh doanh thu (vi du duge dua vao cac gido trinh, tap bai doc,
hoic cac 4n phim khéc duge phat hanh c6 thu phi nhu sach in hoic ebook), thi sau khi trir cic chi phi bién soan, in 4n, phat
hanh, loi nhuan thu duge s& duge chia theo ti 1&: Nguoi dich: 40% (hoic 75% néu khong phai hiéu dinh); Nguoi hiéu dinh: 35%,
trang Nghiencuuquocte.net: 25%.

Trang Nghiencuuquocte.net chiu moi phi tén trong truong hop phai tra phi cho nha xuat ban dé bai viét duge phép dich sang
tiéng Viét.

Pang tii, phat hanh lai bai dich tir nghiencuuquocte.net

Viéc ding tai lai trén cach trang mang céc bai dich da cong bd trén website du 4n phai ghi rd ngudn va din link toi bai viét gbe
trén nghiencuuquocte.net.

Trong truong hop in 4n hogc sir dung cac bai viét cho muc dich thuong mai, cic bén lién quan phai nhan duge sy cho phép bing
véan ban cia Ban Bién tap nghiencuuquocte.net.

Dt nd lye t6i da trong ngudn lyce cho phép dé dam bao chat luong cua cac bai dich,nghiencuuquocte.net khong chiu trich nhiém
vé d6 tin cay, chinh x4c cia cac bai dich cling nhu nhimg hau qua c6 thé phét sinh tir viéc trich dan, st dung lai néi dung cua céc
bai dich d6 duéi bat ky hinh thirc ndo.

Mién trir trach nhiém

Trong khi tran trong sy déng gop cua cic cong tac vién, Nghiencuuquocte.net va Ban Bién tap khong thé chiu bét cir trach
nhiém nao d6i vai cc tén that, thiét hai vé vat chét, tinh than, thoi gian, sirc khoe... c6 thé xay ra di véi cac cong tac vién trong
qua trinh tién hanh cong tac vai du 4n.

Lién lac
Moi trao ddi xin vui long gui toi: Lé Hong Hiép Email: nghiencuuquocte@gmail.com.
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