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TU LIEU HQC TH: NGANH NGHIEN €U QUOC TE

-

YEU SACH PUO'NG CHU U CUA TRUNG QUOC CO PHU HOP
VOT LUAT QUOC TE HAY KHONG?

Nguodn: Masahiro Miyoshi (2012). “China's “U-Shaped Line” Claim in the South
China Sea: Any Validity Under International Law?”, Ocean Development &
International Law, Vol. 43, No. 1, pp. 1-17.
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Yéu sach gén ddy cda Trung Quéc vé khu vuc"duting chit U” réng Idn trén bién
Doéng, lién quan dén cac quén dao dang tranh chdp la Truong Sa va Hoang Sa,
da lam ddy Ién nhiing chi trich nghiém trong khbng chi tu’ cac qudc gia lang
giéng, ma con tu mot s6 quic gia ngoai khu vuc. Yéu sach nay cing da dua
dén hang loat cac cau hoi mang tinh ly thuyét, bao gém liéu cac yéu sach danh
nghia lich su (historic title claims) ma khdng co bang ching cu thé cd gid tri
theo luat quoc té hay khdng. Bai viét di sdu nghién cuu van dé nay va cac véan
dé khdc xoay quanh tuyén bo "duong chir U” cua Trung Quéc.

Gidi thiéu

Yéu sach gan day cua Cong hoa Nhan dan Trung Hoa (sau day viét tat la PRC hodc
Trung Qudc) vé “dudng chir U” tai bién Dng (xem hinh 1), bao trum cac dao va
vung nudc xung quanh da lam day lén su phan déi tai mot s6 cac qudc gia lang
giéng trén Bién Ddng. Noi chinh xac thi day khdng phai 1a modt dudng, ma la mét
chudi 9 dudng dit doan vach ra mdt khu vuc bién rdng 16n lién quan dén cac thuc
thé I6n nhé ma Trung Qudc ¢ tuyén bd chd quyén I1&nh thd. Yéu sach bat thudng
nay, dudc cho la dua trén danh nghia lich s, dang lam day Ién su’ lo ngai cho cac
luat su quoc té.
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Hinh 1. Ban d6 dinh kem Cong ham ngay 7 thang 5 nam 2009 cua Cong hoa

nhan dan Trung Hoa 1&n Uy ban Lién Hiép Qudc vé Ranh gidi ngoai thém luc

dia, dap lai dé trinh chung giifa Malaysia va Viét Nam lén Uy ban nady vao ngay

6 thang 5 nam 2009.
MOt cau hoi dét ra 1a liéu viéc yéu sach mdt viing bién bang mét loat cac dudng dut
doan thay vi mot dudng lién lién tuc la c6 kha thi hoac dugc phép hay khong. Cac
dudng dut doan tao ra nhitng khoang trong, diéu nay tao nén mét cau hoi nghiém
tlc vé viéc lam thé nao nhitng viing bién trong khoang tréng nay cé thé dugc phan
dinh mot cach hgp 1€, gia s nhitng dudng dat doan da dugc phan dinh rd rang.
Dudng nhu Trung Qudc mudn ndi rang cac vung bién kin va cac thuc thé nay trong
lich s&r da thudc s& hitu cia Trung Qudc ma khong gap phai su phan doi tUr cac
qudc gia khac qua thdi gian.

Bai viét ng&n gon ndy 1a mdt nd luc nhdm cung cip mot danh gia phap ly

qudlc té mang tinh phan bién vé yéu sach cua Trung Qubc. Trong cac phan tiép
theo, cac van dé cd lién quan s& dudc xem xét: thdi diém yéu sach dudng chir U
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lan dau tién dugc néu ra la khi nao va cac qudc gia khac, dac biét la cac qudc gia
lang giéng da phan Ung nhu thé nao; néu nhu yéu sach dua ra la mot yéu sach
quyén lich s, nhu' thuc su’ Trung Qudc da lam, thi bai viét s& kiém chirng dé€ xem
liéu d6 cé phai 1d mot thuc tién qudc gia (state practice) hdp phép trong ludt phap
quoc té€ hay khdng, va néu yéu sach dugc dua ra vi Igi ich qudc gia cua bén yéu
sach thi co thé binh ludn gi vé vai trd cua Igi ich qudc gia trong su hinh thanh luét
phap qudc té.

Yéu sach dudng chir U ciia Trung Quadc la gi?

Yéu sach duong chit U cia Trung Qubc bt ngudn tir yéu sach cia Trung Hoa Dan
Qudc (sau day goi la ROC hodc Dai Loan) ddi véi quan dao bong Sa, Hoang Sa, bai
Macclesfield (bdi Trung Sa), va quan dao Trudng Sa nhu 1a I&nh thé cua Trung Hoa
Dan Qudc & Bién Ddng, va dugdc thé hién trén “Ban dd cac quan dao cua Trung
Quéc & Bién Pong” do Uy ban Tric dia ban do D&t va Bién xuat ban vao thang
4/1935.! Trén Ban dd Trung Qudc va ban dd dinh kém cta nd — “Ban do vi tri cla
cac quan dao trén Bién PAng” - cac dao dudc nhic dén & trén da dudgc chi ra la
mot phan cla 1&nh thd Trung Hoa Dan Quéc va mdt dudng 11 doan da dugc vé ra
xung quanh cac dao dé.2 Ban d6 dugc danh diu béng cac dudng dit doan trén
Bién Pong da chinh thlc phat hanh 1an dau tién dudi thdi QuSc Dan dang cam
quyén.’

Cong hoa Nhan dan Trung Hoa (PRC) da st dung dudng dut doan nay lam
yéu sach bién gidi bién trén Bién Ddng.” Li va Li d& chi ra su’ chap thuin ctia mét s6
nudc lién k& v8i Trung Quéc d8i vdi yéu sach nay” va két luan rang "[ nd ] cd thé
dugc goi 1a dudng bién gidi trén bién truyén thdng ctia Trung Qudc trong khu vuc
Bién Dong.”® Su thira nhan (clia cac qudc gia lién k&) 1a mét diém quan trong, va
sé€ dudc thao luan sau han dudi day, nhung diéu ma tac gia bai viét nay coi trong

Luu y: Cic chi thich di duoc gign luoc. Vui Iong xem ban géc tiéng Anh dé biét céc chu
thich day du - NBT.

DJinming Li and Dexia Li, “The Dotted Line on the Chinese Map of the South China Sea: A Note,”
Ocean Development and International Law 34 (2003): 289.

2 Nhu trén., at 290.

3 Nhu trén

* Nhu trén, at 294, tac gia ndi: Trén ban d6 Trung Quéc dua ra sau khi nudc Cong Hoa Nhan dan
Trung Hoa ra d&i 1949, dudng 11 doan & bién Pdng xuét hién theo nhiing ban d6 cti. Khéng phai
mai dén 1953, sau khi cd su’ phé chuén ctia thu tudng Chu An Lai, thi 2 diém & vinh Bac BS dudgc
x0a di. Ban dd Trung Qudc xudt ban ndm 1953 d& thé hién dudng 9 doan tai bi€n Dong.

> Nhu trén, at 290

® Nhu trén, at 294
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hon trong van dé nay la liéu dudng (dudc cho 1a) dit doan nay cb thé dugc coi la
mot dudng bién gidi hap phap trén bién hay khong.

MOt dudng bién gidi, hodac bat ky dudng nao thudc dang nay, phai la mot
dudng lién tuc. Néu cd nhitng khoang trdng giira cdc phan doan thi khéng thé dugc
dinh nghia la mdt dudng. RS rang, k& ca khi dudng bién gidi da dudc phan dinh thi
nhitng khoang tréng gitta cdc phan doan nay sé dé lai nhitng khu vuc khdng dugc
phan dinh. D&i vdéi yéu sach dudng ddt doan tai Bién Pong cla Trung Quéc (hodc
cla Dai Loan), van dé dat ra la liéu cac doan nay co phai la dudng bién gidi da
dugc phan dinh hay khong. Yéu sach dudng dit doan chi dua trén danh nghia lich
sur, dudc cho la dudc chap nhan hoac dudgc mac nhan bdi cac nudc lang giéng va
cac nudc khac.” Phai ching su thiéu phan ddi tir cdc nudc khac 1a di dé& xac nhan
chi quyén l8nh thd trén cac vung bién bao quanh bdi nhitng dudng bién gidi dit
doan va cac dao nam trong vung bién do? Néu nhu vay la du, thi bat cf yéu sach
I&nh thé nao du c6 bat hgp ly hodc thai quéa dén dau cling déu cd thé dudgc xac 1ap
theo luat phap qudc té tru khi bi phan dai.

Pao luat vé vung Dac quyén kinh t€ va Thém luc dia ndam 1998 cua Trung
Quobc dudng nhu cho thay Trung Qudc da ké thira tuyén bo cia Pai Loan doi vai
dudng dit doan tai bién Ddng, vi Trung Quéc da néu trong Diéu 14 rang “cac quy
dinh cda luat nay khong anh hudng dén cac quyén lich s ma nudc Cong hoa Nhan
dan Trung Hoa dugc hudng.”® DU cac “quyén lich sir cia Trung Qudc” trong diéu
khoan nay khéng dudc giai thich rd rang, ¢ thé gia dinh réng nhitng quyén nay
dudc dua trén dudng bién gidi truyén thdng trén bién da dugc vé trong cac ban do
Trung Quéc tir ndm 1947.° DU vy, Dai Loan chua bao gidf tir bd yéu sach clia minh
ddi v8i duding bién gidi dit doan. That vay, trong doan dau clia Hudng dan Chinh
sach ddi véi bién Pdng, dudc Chinh phu Dai Loan phé duyét vao thang 4/1993, c
tuyén bd rang:

/ Nhu trén, at 290, tac gia viét: Dua trén tuyén bd dudng 9 doan, cdng ddng quéc té ko bao gid thé
hién su’ bat déng. Khdng cé mét quéc gia gan ké nao thé hién su’ phan déi vé mét ngoai giao. Su’
thé& hién im 13ng d6i vi mot tuyén bS cong khai ¢ thé dugc xem 1a su' mdc nhan va nd cd thé dugc
khdng dinh rdng dudng 9 doan nay dugc cong nhan trong nira thé ki.

8 Exclusive Economic Zone and Continental Shelf Act, 1998, available at the Web site of the UN
Division for Ocean Affairs and the Law of the Sea (DOALOS) at www.un.org/Depts/los/index.htm.
“Vietnam: Disputes Regarding the Law on the Exclusive Economic Zone and the Continental Shelf of
the People’s Republic of China Which Was Passed on 26 June 1998,” para. 2, Law of the Sea Bulletin
38 (1998):55.

° Yan-Huei Song and Keyuan Zou, “Maritime Legislation of Mainland China and Taiwan:
Developments, Comparison, Implications, and Potential Challenges for the United States,” Ocean
Development and International Law 31 (2000): 318.
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[k]hu vuc bién Ddng ndm trong gidi han ving nudc lich st 1a ving bién thudc
quyén tai phan cta Trung Hoa Dan Qudc, trong khu vuc dé Trung Hoa Dan
Quéc cd moi quyén va Igi ich.!°

Song va Zou da truy nguyén quan diém cta Pai Loan trong dé bao gém viéc ca B
trudng NOi vu va Tha tudng trong thang 9/1993 da nhdc lai rdng cac ving nudc
thudc bién Dong tir 1au da ving nudc lich st cia Trung Hoa Dan Quéc.'! Vao thang
3/1995, quan doi Dai Loan dd bdn vao mot tau chd hang Viét Nam di lac vao khu
vuc cdm xung quanh dao Ba Binh trong quan dao Trudng Sa.!? Ciing trong cling
nam dd, dap lai cdc tuyén bd clia My vé quan dao Trudng Sa va bién Dbng, BO
trudng Ngoai giao Dai Loan da ban hanh mét tuyén bd ndm diém vé van dé Bién
Poéng, trong d6 Dai Bic tai khang dinh yéu sach déi véi cac ving nudc trong Bién
Pong dugc bao quanh bdi dudng chin doan la cac vung nudc lich s cia Trung Hoa
Dan Qudc.’® Viét Nam phan ('ng béng cach phan ddi rang yéu sach cla Trung Hoa
Dan Qudc la vo c&n c.}* Ndm 1996, BS Ngoai giao Dai Loan nhac lai réng yéu sach
viing nudc lich str tai Bién Dong sé dugc duy tri mot cach kién dinh.'® Day Ia trudng
hdp ma ca dudng chil U va cac ving bién va cac dao bao quanh bdi dudng nay
dugc yéu sach bdi ca chinh phu cia Cong hoa Nhan dan Trung Hoa va chinh phu
clia Trung Hoa Dan Qudc.

Ban do trong vai tro bang chirng vé gigi han ciia chii quyén qudc gia
Pudng 9 doan, nhu dugc thé hién trong Hinh 1, dugc coi 1a bang ching cho yéu
sach vung nudc lich s cla Trung Hoa Dan Qudc hodc Cong hoa Nhan dan Trung
Hoa. Ban d6 dudc coi la bang chirng cho cac yéu sach chti quyén quéc gia va, trong
mot vai tinh hudng, ban do dugc chap nhan la cd nhitng giad tri hiéu luc nhat dinh.
Tuy nhién trong hang loat cac vu viéc vé tranh chp lanh thé va dudng bién gidi
dua ra trudc toa trong tai quoc té, gia tri hiéu luc cta ban d6 bi coi nhe, trir khi
nhitng ban d6 d&y co hiéu luc phap ly ndi tai, vi du nhu cac ban dé gan lién véi mét
diéu udc. Toa Cong ly Quoc t€ da néu ra trong vu Tranh chdp bién gidi giira
Burkina Faso va Cong hoa Mali nam 1986:

10 Republic of China, “The South China Sea Policy Guidelines,” reproduced in Sun Kuan-Ming, “Policy
of the Republic of China Towards the South China Sea,”Marine Policy 19 (1995): 408, as quoted by
Song and Zou, supra note 9, at 328

1 Song and Zou, supra note 9, at 328.

2 Nhu trén.

B Nhu trén. 328.

“ Nhu trén.

> Nhu trén.
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Du la trong cac vu viéc phan dinh bién gidi hay trong cac xung dét qudc t€ vé
I&nh thd, ban d6 chi don thuan cung cap thdng tin vdi d chinh xac khac nhau
trong tirng vu viéc, ban than cac ban dd va su ton tai ciia ching khdng thé ciu
thanh mot danh nghia chi quyén 1&nh thd, tic khdng phai la mot van ban dugc
quy dinh bdi luat qudc t€ la co gia tri phap ly ndi tai phuc vu muc dich hinh
thanh cac quyén déi véi lanh thd. T&t nhién, trong mdt vai trudng hop ban do
¢ thé ¢ nhitng gid tri phap ly trén, nhung déy la khi cac gia tri phap ly nay
khong thuan dua trén cac dac tinh ndi tai cia nd, ma vi nhitng ban dé nay
thudc nhém cac biéu hién vé mat vét chat cho y chi clia quéc gia hodc cac qudc
gia lién quan. D&y Ia trudng hap, vi du, cac ban d6 1a phan phu luc khdng thé
tach rdi cia mot van ban chinh thirc. Ngoai trur trudng hgp dudc xac dinh rd
rang ndi trén, ban do chi la bdng chirng bén ngoai c6 mirc d6 dang tin cdy hodc
khéng danh tin cdy khac nhau, cling vdi cac bang chirng khac cé cling dang
ban chat dua trén hoan canh, dung dé thiét 1p hodc tai 1ap cac thuc t&.'

Poan binh ludn vé ban dd nay da dudc trich dan lai trong cac vu viéc vé tranh chap
phan dinh I&nh thd va dudng bién gidi khac, bao gdm: Vu Pao Kasikili/Sedudu giita
Bostwana va Namibia ndm 1999;'” Vu Chu quyé&n déi véi Pulau Ligitan va Pulau
Sipadan gitra Indonesia va Malaysia ndm 2002,'®vu Tranh chp bién gidi gitta Benin
va Niger ndm 2005, va vu Tranh chap Lanh thd va trén bién tai Bién Caribe gilra
Nicaragua va Honduras n&m 2007.%° Mét diém dang chd y dugc mdt chuyén gia dia
ly dua ra khi binh ludn vé gia tri bang chirng ctia ban do:

Van ban [cua mét diéu udc phan dinh bién gidi] ludn ludn cé cac ban phac thao

va ban do dinh kém lam v&n ban phu bé trg, nhitng cac vén ban nay chi cd gia

tri phap ly khi né dugc hgp nhat vao diéu udc. Bang ngac nhién la, mot so diéu

udc khong dinh kém bat cr ban d6 nao, co6 nghia la chi dua trén sy miéu ta

phap ly mang tinh toan dién vé dudng bién gidi da dugc cac bén chap nhan.*
Nhifng danh gid trén vé gia tri cia ban do6 khi lam bang chifng cho cac yéu sach
I&nh thd hodc dudng bién gidi du dé ching ta chuyén sang thdo ludn cac van dé
thuc chat khac, vi cac ban d6 dua ra bdi Trung Qudc va Dai loan khong du rd rang
dé cd thé phan tich thém diéu gi. S& hitu ich hon khi thdo ludn vé muc dich clia cac
nudc lién quan va cac hé qua phap ly trong luat quoc té.

18 Frontier Dispute, [1986] 1.C.J. Reports, at 582, para. 54

17 Kasikilj/Sedudu Island Case, [1999] I.C.J. Reports, at 1098, para. 84.

8 Soverejgnty over Pulau Ligitan and Pulau Sipadan, [2002] 1.C.J. Reports, at 667, para. 88.

S Frontier Dispute, [2005] I1.C.J. Reports, at 119-120, para. 44.

20 Territorial and Maritime Disputes in the Caribbean Sea, [2007] 1.C.J Reports, at 58, para.215.
2! Gerald Blake, :The Depiction of International Boundaries on Topographic Maps”, Boundary and
Security Bulletin 3, no.1 (1995): 46.
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Thuc tién qudc gia va tinh nhat quan vdi luat phap qudc té

Pudng Iudi bo lai ndi 1én nhu 13 mdt tuyén bd chd quyén bat binh thudng clia Cong
hoa nhan dan Trung Hoa nhdm phan (ng lai Dé trinh chung ctia Malaysia va Viét
Nam lén Uy ban Lién Hop Qudc vé thém luc dia (CLCS) vao thang 5/2009%? ciing
nhu viéc Viét Nam don phuong dé trinh 1én CLCS vao thang 4/2009.% Sy’ phan doi
cla Trung Quoc dbi vdi cac dong thai trén cua Viét Nam va Malaysia da khaoi day
“chd quyén khdng thé chdi cdi” clia nudc nay ddi véi cac dao & Bién Pdng va cac
vung nudc xung quanh va tuyén bd “quyén chd quyén va quyén tai phan déi vdi
céc viing nudc lién quan cling nhu’ viing day bién va viing dat dudi day bién.”** Dai
Loan cling cong khai phan doéi dé trinh cla Viét Nam Ién CLCS vao ngay
12/5/2009.%> Philippines phan d8i manh mé& cac yéu sach cta Trung Quéc & Bién
Pong trong cdng ham trinh 1én Lién Hop Qudc vao thang 4/2011.%

Néu cac yéu sach cla chinh quyén Trung Quéc va Pai Loan & bién Dong la
thuc tién qudc gia va khong gidp bat ct phan ddi nao tir phia cac qudc gia khéc,
d3c biét 1a tir cac nudc lang giéng, trong mot thdi gian dai, cac yéu sach nay cd thé
dugc coi hgp phap theo luat quoc t€. Nhung nhu da chi ra phia trén, diéu nay
khong hoan toan cé nghia la su cham hét cua van dé. Nhu Hersch Lauterpacht da
chi ra mét cach thang than, mot tuyén b6 don phuong d6i vdi cac danh nghia, du la
I&nh thé hay gi khac , hién nhién khdéng dudc trdi véi ludt quéc té:

Viéc thiéu su phan d6i ¢ thé dugc xem la khdng lién quan trong tinh hudng
hanh vi yéu sach danh nghia ctia mét quéc gia...hién nhién trai ngugc vdi luét
qudc t& ndi chung dén mdc khdng thé cdu thanh mdt quyén phap ly...Trong
trudng hgp day, phan dai la viéc nén lam, nhung khong phai la thiét yéu... Cé
nhitng hanh ddng ngay tir dau (ab initio) d& bi vo hiéu triét d€ t8i mirc mét
hanh vi b4t can clia quéc gia cd Igi ich lién quan cling khdng thé thay d6i dugc
tinh chét vo hiéu cta nd.”

22 Joint Submission of Malaysia and Vietnam to the Commission on the Limits of the Continental
Shelf, Executive Summary, 6 May 2009, available at the Commission Web site at
www.un.org/Depts/los/clcs new/clcs home.htm.

23 Submission of Vietnam to the Commission on the Limits of the Continental Shelf, (Partial
Submission), Executive Summary, 7 May 2009, available at the Commission Web site, supra note 22.
24 people’s Republic of China, Letter to the Secretary-General, New York, 7 May 2009, CML/17/2009,
para. 2.

2> Republic of China (Taiwan) Ministry of Foreign Affairs, Declaration of the Republic of China on the
Outer Limits of Its Continental Shelf, No. 003, 12 May 2009.

% philippines, Letter, No. 11-0094, 000228, 5 April 2011, available at the Commission Web site,
supra note 22.

%’ Hersch Lauterpacht, “Sovereignty over Submarine Areas,” British Year Book of Interna- tional Law
27 (1950): 397-398.
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Trong Vu Ngu trudng Anh — Na Uy 1951, Toa an Cong ly Qudc t€ da ra phan quyét
rang viéc phan dinh b& bién clia cac qudc gia ven bién khdng thé vugt qué gidi han
cla luat quoc té. Phan cé lién quan trong quyét dinh cua Toa la:
Su’ phan dinh cac vung bién ludn ¢ khia canh qudc t&; né khdng thé chi don
thudn dua vao y chi cla cdc qudc gia ven bién nhu dudc thé hién trong ludt
qudc gia. Mac du dung la viéc phan dinh chi la mot hanh dong don phuang, vi
chi cé quéc gia ven bién c6 thdm quyén dé tién hanh nd, gia tri cta viéc phan
dinh déi véi cac quéc gia khac lai phu thudc vao luét qudc té.%®
Pay 13 mot diéu dé hiéu. Néu diéu ndy cling dugc dp dung cho cac vling bién hep
gan bd, thi cang cd ly do dé cho rang cac khu vuc gilta bién khdi, thudng dudc goi
la bién ca (high seas), vi du nhu khu vuc Bién Déng, viéc phan dinh hay khoanh
vlng cac vung bién nay lai cang phai chiu su' gidi han manh hon cua luat qudc té.
Theo céch hi€u nay, cac yéu sach cua Trung Qudc va Pai Loan ddi véi dudng 9
doan khoanh viing mét khu vuc bién rong I6n & Bién Dong khdng thé dé dang dugc
cong nhan la hdp phap theo luat qudc té.

Cac qudc gia dua ra yéu sach dua trén cd sé cac tinh toan cua ho vé Igi ich
qudc gia va cac yéu sach nay 13 vi du cla thuc tién quéc gia. Nhung dé mét thuc
tién nhu vdy c6 thé dugc cdng nhan trong ludt quéc t&, thuc tién nay can dudc
chling thuc bdi ludt qudc t& (vi du, bang viéc dap Ung cac yéu cau dé nd cd thé trd
thanh mot quy dinh cua luat qudc t€). Nghién clru cta Ban thu ky Lién Hdp Qudc,
“Thé& ché& phép ly clia Viing nudc lich str, bao gdm ca Vinh lich st,"* [a co s& dé
thao luan cac tuyén b6 dan phuong dua trén can clf lich sir vé dac quyén tai phan
d6i véi mét vung bién. Nghién cltu nay chi thdng ra rang cd ba nhan t6 can dudc
dua vao xem xét trong viéc xac dinh su’ ton tai cua danh nghia lich st doi véi mot
vung bién: “(1) viéc thi hanh quyén luc ddi vai mét khu vuc bdi qudc gia yéu sach
danh nghia lich sur; (2) tinh lién tuc cta viéc thi hanh quyén luc nay; va (3) thai do
cac qudc gia khac.”>® C6 thé ngadm hiéu la mdt yéu sach danh nghia lich st trén
mot ving bién cu thé khdng thé c6 hiéu luc theo lut qudc t& néu khdng dap 'ng
dong thdi ca ba yéu cau trén.

2 Fisheries Case, [1951] 1.C.J. Reports, at 132.

2 “Juridical Regime of Historic Waters,” UN Doc. A/CN.4/143, in Yearbook of the Interna- tional Law
Commission, vol. II (1962), 1-26. This is a critical study of the subject, rather than a memorandum
of facts.

30 N trén., at 13, para. 80.

©Dwv dn Nghiencuuquocte.net 8




Bién dich: Nguyén Thuy Anh, Phan Thi Phuong Thao | Hiéu dinh: V& Ngoc Diép [X

Viéc thi hanh quyén luc

Néu Dai Loan hodc Trung Quéc khang dinh rang nudc minh thuc thi quyén luc doi
vdi viing bién dugdc khoanh ving bdi dudng chin doan & Bién Dong trong mdt thdi
gian dai, ho phai chirng minh dugc ho da thuc su’ lam nhu thé. Pai Loan va Trung
Quéc tuyén bd thi hanh quyén luc d6i ving bién Dong tir thdi cd dai, nhung diéu
nay van con bi hoai nghi; khi dé mérc dd hay tan suét cla viéc thi hanh quyén luc
o thé rat kho dé chirng minh trir khi ¢ bang chirng bang v&n ban vé tinh hiéu qua
cla viéc thuc thi quyén luc. CO thé 1a qué khé d&é mong dgi cac nudc yéu sach
chiing minh dudc la vao thdi dé da dap (ng dudc yéu cau khat khe ctia khai niém
"thuc thi quyén luc hitu hi€u" néu ra trong vu phan xur trong tai lién quan dén dao
Palmas ndm 1928 (1928 Island of Palmas Arbitration).>* Nhung néu Pai Loan hodc
Trung Québc yéu sach danh nghia lich sif ngay nay, hodc tr nam 1947 khi ma ban
do co dudng 9 doan lan dau dudc xuat ban, ho budc phai chirng minh su’ thuc thi
quyén luc hitu hiéu (cé nghia la chi quyén).>? Diéu nay dic biét can thiét khi cd
mot yéu sach canh tranh bdi tham chi chi mot qubc gia lang giéng doi véi chu
quyén culia cac dao va da trong dudng 9 doan & Bién Ddng. Hién nhién, ca yéu sach
cla Trung Qudc va Pai Loan déu khdng thé chiém uu thé tuyét déi so vdi yéu sach
clia cac nudc khac trir khi ho dua ra dugc nhiéu ludn diém manh hon cac nudc
khac.

Thuc thi quyén luc mét cach lién tuc

Viéc thuc thi quyén luc can dugc dién ra trong mot thdi gian dai, viéc thuc thi
quyén luc rdi rac la khong du. Su thiét 1ap ctia danh nghia lich st doi hoi viéc thuc
thi, ma dén luot nd lai cdn mét khoang thdi gian cu thé khéng bi gian doan. Do
danh nghia lich s&' mang tinh nguyén tac nén nhat thiét phai c6 mot khoang thdi
gian dai cho su hinh thanh cta no.

Tuy nhién, khdng co tiéu chudn chinh xac cho dd dai cla thdi gian trong luét
qulc té. L/ va Li da dé cap dén mét khoang thdi gian “nlra thé ky” ma qua doé
dudng chin doan dudng nhu da dudc thira nhan trong cdng dong qudc t&.>3 Nira
thé ky co vé 1a mdt khoang thdi gian dai hap ly d& mdt danh nghia cd thé dugc
hiéu nhu da dugc hinh thanh, néu khdng cé quéc gia nao khac tranh chdp vé yéu

3t Island of Palmas, 1928, 2 U.N. Reports of International Arbitral Awards, 869, 870.

32 Juridical Regime of Historic Waters,” supra note 29, at 15, para. 100; Masahiro Miyoshi,
Considerations of Equity in the Settlement of Territorial and Boundary Disputes (Dordrecht: Martinus
Nijhoff, 1993), 103—-104.

33 i and Li, supra note 1, at 290.
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sach danh nghia nay trong sudt thdi gian do. Thuc vay, tiéu chudn nira thé ky dugc

dé cap dén tai Diéu 4 cta Hiép dinh Trong tai gilta Anh — Guiana va Venezuela

ngay 2/2/1897 lam mdt trong ba “Nguyén tac cd thé dugc dp dung trong vu viéc”:
(@) Viéc chiém hiru trong khoang thgi gian 50 nam sé cau thanh mot danh
nghia . Toa Trong tai nhan thay su kiém sodt déc quyén vé chinh trj trén
mdt khu vuc, cling nhu su' dan xép trén thuc t&, 13 du dé ciu thanh su
chiém gilt theo thdi hiéu.*

Diéu nay co vé la quy dinh tap tuc duy nhat dang ton tai va 50 nam dudc coi la
khoang thdi gian can thiét d&€ viéc chiém hiru mot 1anh thd du dem lai mét danh
nghia cho nd. Nhung diéu nay cling khéng hoan toan la mét quy dinh. Néu khoang
thdi gian &p dung cho lanh thG trén dat lién nay dugc cho la cd thé &p dung
muntatis mutadis (v8i nhitng stra déi can thiét vé chi tiét) cho cac vung bién noi
chung, thi nd phéi dugc ddm bao bang "su kiém soat ddc quyén vé chinh tri" va "su’
dan x&p trén thuc t&". Piéu nay cd nghia 1a quéc gia yéu sach phai cd su’ kiém soat
dodc quyén vé chinh tri Ién viing bién va cb kiém sodt trén thuc té€ loai trir dugc cac
nudc khac. Liéu Trung Qudc hay Dai Loan ¢d thi hanh viéc kiém soat ddc quyén va
khéng thé chéi cai ddi vdi nhitng ving bién ndi trén & Bién Ddng trong vong nira
thé ky qua hay khdng? Néu Pai Loan hay Trung Qudc khdng thé chitng minh su
ki€m sodt ddc quyén va hiéu qua cia ho d6i vdi cac vung bién yéu sach trong
khoang thdi gian ndi trén, hai nudc nay sé that bai trong viéc yéu sach danh nghia
lich str d6i véi viing bién dugc khoanh viing béi dudng 9 doan.

Thai do cua cac nuoc khac

Nhan to th(r ba can dua vao xem xét trong viéc xac dinh danh nghia lich sur Ia liéu
cac qudc gia khac, dac biét nhitng nudc & trong cung khu vuc, phan déi cac yéu
sach hay gilf im 18ng. Hién nhién 1a néu mdt qudc gia khdng phan déi mdt hanh
dong mang tinh thu dich hodc gay bat Igi cho ho thi viéc khong phan doi trd thanh
su bang long. Do vay, néu yéu sach danh nghia lich st d6i vGi dudng 9 doan cla
Pai Loan va Trung Qudc bi phan doi, cac quoc gia lang giéng can dua ra phan doi
kip thai d6i vdi yéu sach nay trong nhiéu nam. Cac qudc gia lang giéng cé nghia vu
chitng minh 1a ho da phan doéi trong khi cac qudc gia yéu sach vé phan minh, tat
nhién, phai chirng minh radng ho d& thi hanh quyén luc hitu hiéu ddi vé6i viing bién

3* British-Guiana/Venezuela Arbitration Treaty, 2 February 1897, 89 British and Foreign State
Papers 891897): 60.
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mot cac lién tuc ma khong vap phai su phan doi cia cac nudc khac trong mot
khoang thdi gian haop 1y.>”

Tuy nhién, khéng phan ddi c6 thé biéu hién theo nhiéu cach tuy vao Igi ich
cla qudc gia nudc ngoai ddi véi yéu sach dugc vién dan: nd cd thé 1a su chap
thuén, khdng phan déi, hodc thdm chi la su im 13ng. B4t k€ la dudi hinh thic nao,
viéc cac quoc gia nudc ngoai (dac biét la cac qubc gia lang giéng co Igi ich thiét
than vdi van d8) thiéu su phan d6i cd thé dan dén su cong nhan ngadm van dé ma
qudc gia yéu sach dang mudn gianh dugc. Nhung cac quéc gia khac khdng thé
phan ddi khi thi€u hiéu biét vé yéu sach dd dugc vién dan. Tuy nhién, cé thé di qua
xa khi doi hdi qudc gia yéu sach phai thong bao chinh thirc cho cac qudc gia khac la
nd da ndm chu quyén déi véi mét khu vuc bién ma nd yéu sach. Trén thuc té&, viéc
thi hanh chd quyén c6ng khai dudc nhiéu ngudi biét dén déi véi vung bién da 1a
d0.%® P vai yéu sach clia Dai Loan hay Trung Qudc vé danh nghia lich sit dugdc
bao quanh bdi duding chin doan & Bién Pdng, ngudi ta cé thé dé dang dat hoi liéu
ho d& thuc hién chi quyén déi véi ving bién cd yéu sach va dugc biét téi du nhiéu
hay chua.

Dai Loan dugdc cho la da coi “toan bd khu vuc trong dudng chir U la vung
nudc lich st cua Trung Qudc”. That vay, mot chuyén gia tU Dai Loan da giai thich
rang:

K& tir khi tuyén b8 dudng ddt khic 9 doan ra ddi, cdng déng quéc té tai thdi

diém doé khéng hé dua ra su phan ddi nao. Cac qudc gia xung quanh ciing

khong dua ra bat cr phan déi ngoai giao nao vé dudng chin doan. Nhitng diéu

nay dan dén su dong y. Sau do6, cd rat nhidu ban do dugdc san xudt & nudc

ngoai dugc vé theo cach nay va chi ra khu vuc nay thudc vé Trung Qudc. Trung

Qudc sé hitu quyén lich str d6i véi cac dao, mom da, vinh, bd va vung nudc

trong dudng 9 doan. Bién Pdng dugc coi la ving nudc lich st ctia Trung Quéc,

diéu ma thé gidi thira nhan vao thdi diém dd. Tinh dén nay, nd da ton tai mot

thé ky.*

Nhung mot hoc gia Viét Nam da dat ra cau héi vé tinh hitu hiéu cua cac tuyén bo
day cua Trung Qudc: “Su that hién nhién la cac quéc gia trong va ngoai khu vuc da
di lai tu do trong viing bién cla khu vuc trong mét thdi gian dai.”*® Khi luu y diéu
nay, hoc gia nay dang thao luan vé tinh trang phap ly cta vung nudc bén trong

3 “Juridical Regime of Historic Waters,” supra note 29, at 22, para. 155.

3 See Nhu trén., at 19, para. 128.

37 Guokai Zhao, “Analysis of the Sovereignty Dispute over the Spratlys Under the Present Law of the
Sea” (in Chinese), Asian Review 9 (1999): 22, as cited in Li and Li, supra note 1, at 292— 293.

3 Mei Zhi, “An Unreasonable Claim of the ‘Historic Sovereignty,” Journal of China’s South- east
Asian Studies 4 (1995), as quoted in Li and Li, supra note 1, at 292:4.
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vung nudc lich sur, liéu day la vung nudc ndi thdy ngi ma cac tau nudc ngoai khong
cd quyén tu do qua lai hay vung lanh hai ndi cac tau nudc ngoai cé dudc quyén
d6.%? Mot hoc gia khac nhan xét réng “viéc thi hanh quyén luc trong khu vuc bdi
Trung Qudc hay Pai Loan 1a khdng thudng xuyén k& tir khi dua ra tuyén bs.”*® Néu
cac binh ludn nay 1a chinh xac, rat khd dé cé thé ndi rang yéu sach clia Trung Quéc
hay Dai Loan vé& danh nghia lich st d6i v8i ving bién trong dudng 9 doan la chua
c6 ca s chir chua ndi dén dugc thiét 1ap virng chac theo ludt qubc té.

Lgi ich quoc gia va Luat quoc té

Céac yéu sach thudng an chfa nhitng Igi ich cliia qudc gia dua ra yéu sach. DS cd
thé Igi ich an ninh hodc Igi ich kinh t&. Khi cac qudc gia dua ra yéu sach, ho co
khuynh hudng chiing minh né dua trén cac nguyén tac phap ly hodc can c lich sur.
Cac quoc gia dudc tu’ do lam diéu d6. Nhung su tu’ do cua ho chi la mot mat va liéu
yéu sach cua ho cé phu hgp véi luat quoc té hay khong lai la chuyén khac. Yéu
sach cta Trung Qudc cd thé khdng phai la ngoai 1& trong trudng hop nay. Trung
Quéc cd khuynh hudng chitng minh cac yéu sach Ianh thé cta ho theo cén c lich
stt, hon la trén cd sG phap ly. M6t trudng hap tiéu biéu 1a cac yéu sach cla Trung
Quéc vé chu quyén déi véi quan dao Sekaku (Trung Qudc goi la Piéu Ngu) & bién
Hoa Dong.

Trung Qudc pha v@ su im lang trong van dé chd quyén doi véi nhirng hon
dao nay vao nam 1970 khi Nhat Ban, Han Qudc va bai Loan dang dam phan cach
thirc va bién phap dé tim hiéu va khai thac tiém ndng dau khi & ving bién gan céc
dao nay*! dua theo mdt ban béo cdo ndm 1969 cua Uy ban Hgdp tac cung thdm do
tai nguyén khoéng san & viing bién ngoai khai chdu A (CCOP) thudc Uy ban Kinh t&
Lién Hgp Qudc & ving Vién Dong (ECAFE),* cd quan v6n di tién hanh cic hoat
dong tham do dia chan nhirng khu vuc trén vao mua thu nam 1968. Mac du Trung
Qudc da khdng dinh minh c6 cht quyén ddi véi cac dao nay tir thdi xa xua,* nudc
nay da khodng dua ra dugc cac bang chirng cu thé thuyét phuc cho viéc khang dinh
chu quyén. Vi du, khi dua ra tuyén b6 chiéu rong lanh hai cia nudc nay vao ndm

% See, generally, “Juridical Regime of Historic Waters,” supra note 29, at 23, paras. 166, 167.

0 Keyuan Zou, “Historic Rights in International Law and in China’s Practice,” Ocean Devel- opment
and International Law 32 (2001): 161.

*1 See Renmin Ribao (People’s Daily), 4 December 1970, 5.

42 K. O. Emery, et al., “Geological Structure and Some Water Characteristics of the East China Sea
and the Yellow Sea,” CCOP Technical Bulletin 2 (1969): 41.

. See, for example, “Sovereignty over the Diaoyu Islands” (in Chinese), Renmin Ribao, 18 October
1996, 8.
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1958, Trung Qudc khdng dé cdp dén dao Diéu Ngu nhu 1a mét phan cla l&nh thd
minh khi ndi rang:
... Dai Loan va cac dao xung quanh, dao Banh HO, quan dao Bong Sa, quan

dao Tay Sa, dao Trung Sa, quan dao Nam Sa va cac dao khac thudc vé Trung
Quéc...*

Diéu nay dai lap vdéi Diéu 2, Luat cia Cong hoa Nhan dan Trung Hoa vé Lanh hai va
Vlng ti€p giap 1anh hai nam 1992 v6n quy dinh rang:
... Dai Loan va tat ca cac dao thudc vé né bao gébm quan dao Hiéu Ngu: quan
dao Banh HO, quan dao Dong Sa, Tay Sa, Trung Sa va Nam Sa; cling nhu cac
dao khac thudc vé Cong hdoa Nhan dan Trung Hoa....*

Trong dao ludt ndm 1992, quan dao Diéu Ngu da dudc dé cap dén thé hién y dinh
rd rang clia Trung Quéc trong viéc yéu sach chi quyén ddi véi quan dao nay.*

Ngoai Tuyén bo cta Trung Qudc nam 1958, von khong dé cap dén quan dao
Piéu Ngu', mét bai bdo thi vi xudt ban n&m 1953 ching thuc quan diém cta Trung
Quéc rang quan dao Senkaku (Diéu Ngu) thudc vé Nhat Ban vao thdi diém do. Bai
bao chi ra rang:

Quan dao Ryukyu ndm rai rac ¢ phia déng bdc cla Pai Loan va phia tdy nam

cua Kyushu, Nhat Ban, bao gobm bay nhom dao la Senkaku, Sakishima, Daito,

Okinawa, Oshima, Tokara va Ohsumi....* (phan in nghiéng dugc thém vao)

Pay la mot phan cua ban bao cao vé viéc ngudi dan quan dao Ryukyu dau tranh
phan do6i su chiém déng cua My, von khong hé lién quan dén quyén sé hitu quan
dao Senkaku. Ban bdo cdo dang chl y vi hai diém: Th{ nhat, nd si dung tén tiéng
Nhat (thay vi tén ti€éng Trung) cho cac dao, va th(r hai nd khong hé dé cap dén bat
k& diéu gi lién quan dén tranh ch3p ch quyén I&nh thS véi Nhat Ban. TS nhat bdo
chinh théng cua Trung Qudc c6 vé nhu da thoa hiép khi goi cac dao tranh chap
bang tén tiéng ti€ng Nhat Ia Senkaku, mét hién tugng hiém néu xét quan diém dan
tdc chu nghia thudng thay cua td bao nay. Ban tin cang chi rd han su that vé quan

* The Declaration of 4 September 1958, para. 1, Peking Review, 9 September 1958, 21. The original
Chinese text of the Declaration is in Renmin Ribao, 5 September 1958, 1.

* Law on the Territorial Sea and the Contiguous Zone of 25 February 1992, available at the DOALOS
Web site, supra note 8.

* It is interesting to note an attempted justification for the lack of reference to the Senkaku islets
in the 1958 Declaration, supra note 44, by stating that it was necessary to specifically include
Taiwan and its surrounding islands only under the prevailing circumstances. See Liyu Wang and
Peter H. Pearse, "The New Legal Regime for China’s Territorial Sea,” Ocean Development and
International Law 25 (1994): 435.

* Téc gia tu dich tir ban gdc tiéng Trung trén Nhan dan Nhat bao (Renmin Ribac), 8/1/1953, trang
4.
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di€ém cuta Trung Qudc déi vai van dé s& hitu cac dao vi nd khéng dé cap dén yéu
sach cua Trung Quoc vé chu quyén ddi véi cac dao nay.

C6 thé suy ra rang Trung Qudc da ra tuyén bs vé sd hitu d6i vSi dao nay
trong dao ludt ndm 1992 mot cich chdm tré trén cd sd nhan thic vé tdm quan
trong cla tiém nang dau khi & cac vung nudc xung quanh dao. Nhat da sap nhap
ching vao 1anh thd cia Nhat bang mét quyét dinh cla chinh phii ndm 1895 sau
mot nghién clru k¥ ludng nham xac minh rang khéng cé quéc gia nao khac da
gianh dudc chd quyén doi véi quan dao dé trong rat nhiéu nam trong qua khu.
Nhét thuc hién diéu nay nhu thé chiém déng Ianh thé vo chi res (hay terra) nullius.
Quyét dinh khong vap phai bat cr su’ phan dbi nao tUr cac qudc gia nudc ngoai tur
dd cho dén tan cudi nhitng ndm 1960. N&i cach khac, cac qudc gia nudc ngoai,
trong d6 cé Trung Qudc, dudc coi la da thira nhan hodc khong phan dbi chu quyén
cla Nhat d8i v6i quan dao Senkaku it nhat tir ndm 1895.* Su thay ddi trong chinh
sach uu tién phat trién kinh té€ la vdn dé quan tdm cla cac quéc gia, nhung yéu
sach dua trén su thay d6i chinh sach ddy phai dugc ching thuc bang luit quéc té
trong trudng hgp yéu sach dé bi phan déi badi cac qudc gia lang giéng.

M6t vi du dang luu y khac vé su thay ddi chinh sach cia Trung Quéc cd thé
tim thdy trong viéc thay d6i toan bd tir cdng nhén sang khéng c6ng nhan vi tri phap
ly cia mot quan dao gilra dai dudng thudc chd quyén cua Nhat Ban, Oki-no-Tori
Shima. C4 thdi diém Trung Qudc da cdng nhan, va dugc ghi nhan 1a thdm chi da ca
tung tuyén bd cliia Nhat vé chd quyén ddi vdi quan dao nay, cd I€ la nham bao vé
yéu sach chl quyén cta Trung Quéc déi véi mét s6 dao & Bién Bdng ma Viét Nam
va mot vai qudc gia khac khu vuc cling dang tranh chap. Hién nay, Trung Qudc
khong chi phan d6i manh mé tuyén b6 cia Nhat vé s& hitu Oki-no-Tori Shima, ma
con coi thuc thé nay khdng phai 1a déo, chi 1a da khdng cd ving ddc quyén kinh t&
hay thém luc dia.*® Khdng cd cach ndo biét dugc tai sao va lam thé ndo ma Trung
Qudc lai thay ddi thai dd ddi véi hon ddo & gilta dai ducng nay. Su that cé 18 dua
trén cac can nhac vé chinh sach quan su. Mot bai bdo gan day ciia mét quan chirc
cap cao trong Cuc Hai dudng Nha nudc Trung Qudc, da tiét 16 rang ly do co vé la
that vé viéc tai sao Trung Qudc hién tai phan doi yéu sach cua Nhat doi vdi vung

8 An authoritative analysis of the Senkaku islets sovereignty issue may be found in Shigeyoshi
Ozaki, “Territorial Issues on the East China Sea: A Japanese Position,” Journal of East Asia and
International Law 3 (2010): 151-174. This is an abridged version in English of the author’s more
extensive study (in Japanese) of the problem of the legal status of the Senkaku islets based on his
research over more than 25 years. The title of the paper was changed by the editor of the journal to
make it comparable with the companion contributions by two Chinese authors.

49 See People’s Republic of China, Letter, 6 February 2009, CML/17/2009, made to Japan'’s
Submission to the Commission on the Limits of the Continental Shelf, Executive Summary, 12
November 2008, available at the Web site of the Commission, supra note 22.
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ddc quyén kinh t&€ va thém luc dia cliia ddo. Theo cd quan lién quan dén ludt bién
nay khang dinh, anh hudng va nguy cc cta Oki-no-Tori Shima ddi vdi Trung Quéc
bao gom nhirng diéu sau day:

1. Yéu sach cua Nhat doi vai Oki-no-Tori Shima va viéc thuc thi yéu sach do
gdy ton hai dén Igi ich bién cla cdc qudc gia ven bién gan D3 nay;

2. Oki-no-Tori v8n thudc “chudi dao th(r 1,5” da ¢ tac dong tiéu cuc dén su
mad rong cta Trung Qudoc & Thai Binh Duang vi Trung Quoc la “mdbt qubc
gia bt Igi vé dia ly” mét cach dién hinh, nhin tir géc dé dia chinh tri va
phan dinh bién gidi bién;

3. Oki-no-Tori chen ép khat vong va y tudng ctia ngudi Trung Quéc mudn tién
ra Thai Binh Duang vi ving ddc quyén kinh té€ va thém luc dia clia ndé nam
vé phia Tay cua bai Loan da tao ra birc tudng ngan cach su’ mé réng cla
Trung Qudc; va

4. Do vi tri dia chién lugc quan trong clia n6 ¢ Tay Bac Thai Binh Ducng, Oki-
no-Tori ¢ thé 1a c&n c cho viéc quan sat cac hoat dong quan su cla
Trung Qudc trong thdi binh va Ia cdn ¢ tdn cong trong thdi chién.>®

CH thé ndi day la su tiét 16 thang than vé su thay déi chinh sach cua chinh quyén,
nhung né khdng thé dudc coi la 1&p luan vé phap ly. Bang 1a ly do bao bién cho
viéc phan ddi cta Trung Qudc la Diéu 121, khoan 3 cta Cong Udc Lién Hgp Quéc
vé Luat Bién (Céng udc UNCLOS),*! nhung ly do manh mé& han cé thé 1a nhitng tinh
toan quan su dugdc dé cap dén & trén.

Do dé, cac tinh toan vé Igi ich qudc gia cd thé thay d6i quan diém cla qudc
gia trong van dé Ianh thd. Nhung su thay d6i chinh sach nhu vy khéng nhét thiét
dua dén su thira nhan cua luat qudc té.

Co ché nao dé giai quyét tranh chap?

Piéu 279 COng udc Ludt Bién 1982 quy dinh cac qudc gia thanh vién cd nghia vu
giai quyét bat c tranh chap nao lién quan dén viéc giai thich hay ap dung Cong
udc bang bién phap hoa binh. Tuy nhién, viéc dé trinh bat c tranh chdp nao chi ¢
thé thuc hién khi ma cac quéc gia khéng dua cac "ngoai Ié theo lua chon" d6i vdi
cac thu tuc bat bubc dudc quy dinh & chuong 2, phan XV - phan quy dinh vé cac
thU tuc bat budc dan dén cac phan quyét cé tinh rang budc. Mot trong nhitng ngoai

>0 Zhiguo Gao, “Consideration and Proposal on Socotra Rock and ‘Oki-no-Tori’ Rocks,” in A Study of
the Trend and Development of the International Law of the Sea (in Chinese), eds. Gao Zhiguo,
Zhang Haiwen and Jia Yu (Beijing: Haiyang Publishing Co., 2007), 6-8.

>1 UN Convention on the Law of the Sea, 1833 U.N.T.S. 397, Article 121(3) provides: “Rocks which
cannot sustain human habitation or economic life of their own shall have no exclusive economic zone
or continental shelf.”
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Ié theo Iua chon la “cac tranh chdp lién quan dén viéc giai thich hay ap dung cac
Piéu 15, 74 va 83 lién quan dén viéc phan dinh bién gidi bién hay cdc tranh chdp
lién quan dén vinh lich su’ hay danh nghia lich su” cé thé dugc dua ra bang van ban
khdng chi vao thdi diém mdt quéc gia ky, phé chuén hay gia nhdp Cdng udc ma
con vao “bat cr lic nao sau dd”, theo Biéu 298 (1)(a)(i). Noi cach khac, mét tranh
ch&p lién quan dén danh nghia lich sir bat ¢ 1ic nao cling ¢ thé bi loai bo khoi thu
tuc giai quyét tranh chap. Do do, Trung Qudc, mot thanh vién clia Cong udc Luat
Bién, khdng cd nghia vu phai dé trinh hay dap lai bt cr dé trinh nao lién quan dén
viéc phéan dinh bién hay danh nghia lich sir [én mdt ca ché giai quyét tranh chap bat
budc.

Vay cb thé lam dudc gi véi tranh chdp vé dudng chin doan & Bién Pong? Co
co ché giai quyét tranh chdp khu vuc nao cd thé dp dung dugc cho Bién Dng? Vao
khoang ndm 1976, ndm thanh vién d4u tién cta Hiép héi cac Qudc gia Dong Nam A
(ASEAN) — Indonesia, Malaysia, Philippines, Singapore va Thai Lan — da dong y vé
cd ché giai quyét tranh chap rang:

ho phai kiém ché viéc sir dung hodc de doa st dung vii luc va bat ké 1ic nao

cling phai “gidi quyét nhitng tranh chap déy” [cac tranh chap vé cac van dé

truc ti€p anh hudng dén ho, dac biét la nhitng tranh chap c6 kha nang anh
hudng dén hoa binh va hoa hgp trong khu vuc] gilta ho théng qua dam phan
hitu nghi.>? (nhdn manh dugc thém vao).

Nam 1997, Trung Qudoc cung ASEAN da dua ra mot tuyén bd chung vé gidi quyét
tranh ch3p & Bién Pong, trong dé cé doan:
Céc bén lién quan dong y giadi quyét tranh chap tai Bién Dong théng qua tham
vén va dam phan hifu nghi pht hop véi luat quéc t& dugc thira nhan phé bién,
bao gdm CAng udc Luét Bién 1982.>% (phan nhan manh dugc thém vao)
Pay 1a mdt phat trién quan trong do nd cb chinh thic lién quan dén Trung Quéc
trong khudn khé khu vuc nhdm gidi quyét tranh chip & Bién Déng. Tuyén bd chung
nay dudc xac nhan lai trong Tuyén b vé cach Ung xtr cac bén & Bién DPbng ndm
2002.
Chinh phu cta cac quéc thanh vién ASEAN va Chinh phi Cong hoa Nhan déan
Trung Quoc....

>2 Treaty of Amity and Cooperation in Southeast Asia, 24 February 1976, 1025 U.N.T.S. 316, art.13.
>3 “ASEAN-China Cooperation Towards the 21st Century,” the 1997 Joint Statement of the Meeting of
Heads of State/Government of the Member States of ASEAN and the President of the People’s
Republic of China of 16 December 1997, para. 8.
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NHAN THAY su can thiét phai thic day mdi truong hoa binh, hitu nghi va hoa
hop & Bién Péng giita ASEAN va Trung Qudc dé tdng cudng hoa binh, 6n dinh,
phat trién kinh t& va thinh vugng & khu vuc;

CAM KET phét huy cac nguyén tic va muc tiéu clia Tuyén b chung ndm 1997
cta Nhitng nguci ding dau Nha nudc/Chinh pha cac nudc thanh vién ASEAN
va Chu tich nudc Cong hoa Nhan dan Trung Hoa;...

4, Cac bén lién quan cam két gidi quyét tranh chép I6nh thé va quyén tai phan
bang cac bién phap hoa binh, khéng su’ dung hodc de doa su’ dung vid Iuc,
thdng qua tham véan hoac dam phan hiu nghi gitta cac quoc gia coé chi quyén
truc tiép lién quan, phu hdp vai cac nguyén tic phé cdp cla ludt quéc té, bao
gdm ca Cdng udc Luét bién ndm 1982;

5. Cac bén lién quan cam két tu kiém ché khong ti€n hanh nhirng hoat dong cé
thé& 1am phurc tap hodc leo thang tranh chdp va anh hudng dén hoa binh va 6n
dinh bao gdm, k& ca khdng tién hanh céc hoat déng dua nguti dén sinh séng
trén cac dao, bai da ngam, bai cat ngam, dai da ngam va nhiing cau truc khac
hién chua cé nguti sinh séng va X ly cac bat ddng mdt cach xdy dung.”
(nh@n manh dugc thém vao).

Tuyén b6 2002 dudgc ky bdi Trung Qubc va 10 thanh vién ASEAN. TU do, cam két
nay thudng xuyén dugc nhac lai.> Van dé 1a viéc ky vao tuyén bd nay cé phai la
cam két chac chan cla Trung Qudc khéng?

DGi vai viéc giadi quyét tranh chap nay, Trung Qudc ludn kién dinh vai chinh
sach khdng dé bén th(r ba tham gia vao quy trinh giai quyét tranh chdp. D4 cd 18 Ia
chinh sach cila Pang Cong san.>® Trung Qudc thich dam phan song phuong truc
ti€p han la da phudng hay bat c(r hinh thi'c nao khac cta giai quyét tranh chap.
Nhu mét nha ngoai giao ngudi Indonesia day ddn da tirng ndi vé Bién Pdng nhu
sau:

Cau hoi liéu gidi phap nén dugdc dua ra dua trén dam phan song phuong hay
dua trén cach tiép can khu vuc van dm anh céc cudc hoi thao cho dén hién
nay. 7rung Qudc dac biét hung thu vdi viéc tim kiém cac bién phap song
phuong vdi tung nubc yéu séch, trong khi cac nudc Pong Nam A cé yéu sach
khéng chac liéu ddy cd phai la cach ti€p can ding.... T6i cam thdy rang cac

>* "ASEAN-China Cooperation Towards the 21st Century,” the 1997 Joint Statement of the Meeting of
Heads of State/Government of the Member States of ASEAN and the President of the People’s
Republic of China of 16 December 1997, para. 8.

>> Xinhua news from Beijing, 23 December 2010: “China, ASEAN Agree to Follow South China Sea
Declaration,” available at news.xinhuanet.com/english2010/china/2010

*® There seems to be good reason to suspect that the avoidance of a third party settlement of
disputes in favor of direct negotiations with their opponents has been the traditional policy of
Communist regimes, the former Soviet Union among them.
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qudc gia yéu sach & Pong Nam A c6 vé dua ra két ludn réng du ddi thoai va
tham vén song phuong cé thé hitu ich, gidi phap cho cac yéu sach lién quan
dén Trudng Sa lai nén dugc dat trong bdi canh khu vuc co lién quan dén tat ca
cac nudc cd yéu sach.”” (nhdn manh dugc thém vao)

Phai thira nhan réng, mdi qudc gia thudng c6 mdt khuynh hudng trong giai quyét
tranh chdp®®, vi du cac nudc Bdng Nam A tuyén bd thich “dam phan hitu nghi’nhu
dugc dé cap dén trong Hiép udc Than thién va Hop tac & Pong Nam A ndm 1976.>°
Nhung su khac biét la, trong khi Trung Qudc cé ve thich dam phan song phucong
hon, cac nudc ASEAN lai thich dam phan véi Trung Quéc & dién dan da phucng.

Mot vai diém két ludn

Vi tat cad cac quoc gia lién quan dén tranh chap vé dudng chin doan yéu sach bdi
Trung Qudoc hodc Pai Loan c6 vé mudn mot thu tuc gidi quyét khdng mang tinh
rang budc han la mét quyét dinh phap ly cé tinh rang budc, ho khéng co lua chon
nao khac ngoai hanh xUr tu kiém ché hodc kién nhan, va khong thuc hién bat ky
hanh déng don phuong nao c6 thé gay ton hai dén mét gidi phap hoa binh tiém
nang cho tranh chap.

DU Tuyén b8 vé cach (rhg X cac bén & Bién Dbng 2002 cd thé la mdt khdi
dau tét cho su’ hgp tdc ASEAN — Trung Qudc,®® nhung lai cé tin x&u dén tir nhiéu
khu vuc & Bién Bong. Thét ra, viéc don phuong khdng dinh chi quyén khdng thé
ngtrng dién ra chi vi mot théa thuan, hay rat nhiéu van ban dugc dugc ky két trén
thuc t&.%! Theo Japan Times, luc lugng Hai giam Trung Quéc, cd quan gidm sat
bién clia Trung Qudc, ndi rang sé& tdng thém 1.000 nhan vién vao ndm 2011, dé

>’ Observation made by Hasjim Djalal, then ambassador-at-large of Indonesia, at a speech on the
first day of the SEAPOL Tri-Regional Conference on Current Issues in Ocean Law, Policy and
Management: Southeast Asia, North Pacific, and Southwest Pacific, Bangkok, 13 December

1994. Hasjim Djalal, “The Spratly Islands Dispute: Prospects for Settlement,” unpublished text of the
speech (mimeo), 5.

>8 Xem Masahiro Miyoshi, “The State’s Propensity for Control over Proceedings in the Settlement of
Disputes,” in Summary and Selected Papers of the SEAPOL Tri-Regional Con- ference, eds. Kathleen
I. Matics and Ted L. McDorman (Bangkok: South-East Asian Programme in Ocean Law, Policy and
Management, 1995), 106-112.

> Treaty of Amity, supra note 52; 1997 Joint Statement of the Meeting of Heads of
State/Government of the Member States of ASEAN and the President of the People’s Republic of
China of 16 December 1997, para. 8; Declaration on the Conduct of Parties in the South China Sea,
supra note 54, operative para. 4.

8 Xem Aileen S. P. Baviera, “The South China Sea Dispute After the 2002 Declaration: Beyond
Confidence-Building,” in ASEAN-China Relations: Realities and Prospects, eds. Saw Swee- Hock,
Sheng Lijun, and Chin Kin Wah (Singapore: Institute of Southeast Asian Studies, 2005), 347.

' Nhu trén., at 353.
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t&ng nhan su 18n 10.000 ngudi, va s& mua thém 36 tau mdi trong vong 5 ndm t4i.®?
T& bdo chinh thdng cta Trung Qubc China Daily dua tin vao ngay 2/5/2011 rang cd
quan nay hién nay cd 300 tau cac loai, cling véi 10 may bay.®® Viéc nang cao ning
luc bién dugc dua tin nhdm d6i phd véi s6 lugng cac tranh chdp ngay cang ting
lién quan dén Trung Qudc va cac qudc gia cung cb yéu sach ddi vdi vung bién va
nhom dao & Bién Pong va Hoa Ddng. Vé& phan minh, Philippines d3 tuyén bd vao
thang 3/2011 rang nudc nay dang lén ké hoach sG hitu tau tuan tra, may bay va hé
thdng radar d&€ khang dinh yéu sach cla minh.** Do d6, khdng chi c6 minh Trung
Qudc 13 tht pham. T4t ca cac bén, da chinh thirc cam két nd luc dé xay dung long
tin, van hoai nghi v& cam két clia nhau va tiép tuc su cing rén.

Chi khi cdc nudc & Bién Pong nhan ra nhu cdu khan thiét can phai khai thac
tai nguyén thién nhién & khu vuc thi ho mdi co thé gac cac van dé chd quyén sang
mot bén va dua ra bién phap chia sé tai nguyén bang cach nay hay cach khac. Hién
nhién, tat ca nhitng diéu nay phu thudc vao y chi cia cac qudc gia lién quan: vi
muc dich hién thdi Ia khai thac tiém nang tai nguyén thién nhién, liéu ho cd thé gat
sang nhirng van dé nhay cam vé chu quyén doi véi cac dao, quan dao trong vung
dudc khoanh bdi dudng 9 doan & Bién Dong hay khéng? Céc tinh todn an ninh va
chién lugc cd thé la mdt van dé quan trong ma qua do sé rat kho dé cac qudc gia
¢ lién quan dua ra nhugng bd. Nhung néu khéng c6 cam két, sé khéng co 16i thoat
nao it nhat la trong tuang lai gan.

GIOT THIEU DU AN NGHIENCUUQUOCTE.NET

Muc dich

Nghiencuuguocte.net 1a mdt du’ an phi chinh tri, phi Igi nhudn nhdm muc dich phat trién ngudn hoc
liéu chuyén nganh nghién cru quéc t€ bang tiéng Viét va thic day viéc hoc tap, nghién clru cac van
dé quoc té tai Viét Nam.

Ly do ra dci

Trong khi s6 ngudi hoc tap va nghién cltu vé cac van dé quoc té€ & Viét Nam ngay cang gia tang thi
viéc ti€p can cac tai liéu mang tinh hoc thuat cla thé gidi vé linh vuc nay con rat han ché vi hai ly
do: Th& nhat, cac tai liéu nay thudng phai tra phi mdi ti€p can dugc, trong khi cac trudng dai hoc va
vién nghién clru cta Viét Nam hau nhu khong cd chi phi trang trai. Thir hai, cac tai liéu nay chu yéu
dugc xudt ban bang ti€ng Anh, khién nhiéu sinh vién, nha nghién cliu, va déc biét la quang dai doc

%2 Japan Times, 3 May 2011, 4.

83 Nhw trén.

% Nhur trén.

85 Zhiguo Gao, “South China Sea: Turning Suspicion into Mutual Understanding and Cooperation,” in
ASEAN-China Relations. Realities and Prospects, eds. Saw et al., supra note 60, at 329-342.
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gid quan tam dén cac van dé quoc té€ nodi chung, gap kho khdn trong viéc ti€p thu, linh
hoi. Nghiencuuquocte.net ra ddi véi hi vong sé gop phan khdc phuc dugc cac van dé trén.

Hoat dong chinh

Hoat dong chinh cla Nghiencuuquocte.neta bién dich sang ti€ng Viét va xuat ban trén website cla
minh cdc ngudn tai liéu mang tinh hoc thudn bang ti€ng Anh vé linh vuc quan hé qudc té, bao gom
chinh tri quGc t€, kinh té€ qudc t€, va luat phap qudc te.

Cdac tai liéu nay chd yéu la cac bai bao trén cac tap san quoc t€, cac chuong sach, hodc cac tai liéu
tugng ’ng, da dudc xuat ban bdi cac nha xuat ban, cac truéng dai hoc va vién nghién clru co uy tin
trén thé gidi.

Dv an uu tién bién dich va xuat ban:

«  Cac bai viét mang tinh nén tang déi vdi linh vuc nghién clru qudc t€;

«  Cac bai viét co nhiéu anh anh hudng trong linh vuc nay;

«  Cac bai viét lién quan truc ti€p hodc coé anh hudng, ham y gian ti€p dén Viét Nam;
«  Cac bai viét dugc dong dao doc gia quan tam.

Trang chd du &n: http://nghiencuuquocte.net/

Thong tin thém vé Dy an: http://nghiencuuguocte.net/about/

Danh muc cac bai da xuat ban: http://nghiencuuquocte.net/muc-luc/

Theo doi Du an trén Facebook: https://www.facebook.com/DAnghiencuuguocte

Y kién dong gdp va moi lién hé xin guri vé: L& Hong Hiép, nghiencuuquocte@gmail.com
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